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E COURT OF INDIA

Mahendra Prasad Singh”

)“\

e Cour ‘@t the apex of the integrated federal judiciary in India comprising
";.j_;',;; ates and district courts and courts subordinate thereto. In the
{ u u iiﬂdiclary dealing with all kinds of civil, criminal, and family law cases
M : al or military courts dealing with the guilt of members of the Armed
D illtary laws), only the High Courts and the Supreme Court are also
*empowered to adjudicate disputes arising out of the fundamental rights

Bn of powers within governments, and division of powers between Union

ﬂ@wer courts being inordinately dilatory and comprehensively corrupt and

! |
- -‘.- r'--I.‘rl ‘-u{ II .'-r 'H

rts hemg excessively expensive and out of reach of the common man, the courts
itional jurisdictions are the least corrupt and most judicious and conscientious

.E.l,.

' 2 C vemance in the Indian political system. In the midst of the functioning political

e,
.~'._.i.‘1"~

l.|_

of Indian federal democracy, the superior courts enjoy an exceptional measure of
Sa‘né publlc esteem. Predictably, where other organs of governments in India have

.iw esmn of their power and relevance, courts have experienced accretion to their

e ;: iexpansmn of their role.
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= torlcal Overview

*- *331 of the evolution of judicial systems in the three presidencies of Bengal,
M sand Bombay in British India may be had from a look at the structure in the Bengal
ncy whose supremacy over other presidencies was legislated in 1773. The only
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- Importa _-court that existed in Calcutta prior to the Regulating Act of 1773, which set up the
',;-.'f'-‘ Supreme ourt was the Mayor’s Court. There were two appellate authorities above it: (i) the

'l.

..........

T of any repartee and independent judicial check over the executive. The 1773 Act

, ‘. ? remedy it by establishing an independent Supreme Court by a Royal Charter in
'@?w amth CMI crlmlnal admlralty and ecclesiastical le‘ISdICtlonS An appeal against its
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T a he .-ulatmgAct of 1773, especially the establishment of the Supreme Court in Calcutta
f’“"‘? rit t, introduced an element of dialectical conflict between ‘colonial power' and ‘imperial

-J-

h = .
'q.
o - -
! R e
bl Wl U el

e I .;""- The court’s jurisdiction extended over all persons in the Bengal Presidency (which
e i ‘ uded Bengal, Bihar, and Orissa, except the Governor-General and the members of his
"M i ell Benng appointed by the British Crown rather than the Court of Directors of the East
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= v y Professor of Political Science, University of Delhi; presently an honorary Senior Fellow, Centre for
“ 2| Federalism, Institute of Social Sciences, New Delhi; and Editor, Indian Journal of Public Administration

ndian ‘lmtimta of Public Administration/Sage Publications).
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~ The contrasting visions of the emerging

 contras

~ modern state in British India was later sought
xwl i by reconstructing a legislative
§ an embedded court of law during
L riod between the two Charter Acts of

1833 and 1853 enacted for India by the British
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first time the sovereign legislative authority of
the East India Company in the Colony and
thereby resolved the anomalies and
contradictions arising from the clash over
functional sovereignty between an
autonomous judiciary represented by the
Supreme Court and the Company’s
government headed by the Governor-General's
Council in India’ (Mukherjee 2010: 63-64).
The latter brought about a convergence
between the two authorities by the inclusion
of the Chief Justice of the Supreme Court
along with one judge and a barrister as the
new members, and the enlargement of the
Governor-General's Council by increasing its
membership, including the judges and
representatives from different presidencies.

The proceedings of the Council were also
made open to the public and the press. As
it happened, the judicial members of the
Co?u:ncillled by the Chief Justice, ‘took on an

The 1857 Indian Revolt 3
colonial government caused the
of the rule of the East India Company

direct rule of the British Crown'i”‘Parnarﬁ the
Henceforward, there was 3 distinct Shi:ﬂt.
the strategy of government INasmuch as tri';

strong sense of imperial justice Was wata
down; now ‘the discourse of jyst oy

went ‘hand-in-hand with gan
executive.’ The Indian Councils
‘made the executive all-pg

Jainst the
SPlacemep,

absolutist
Act of 1861

A major landmark in the ey
judicial institutions in British India

from the federal angle, was the establishment
of the Federal Court of India (Consisting of af
least three judges including the Chief justice)
unger the Government of India Act, 1935
This gqnstitution Act was meant to federate
11 .Bl'ltISfT Indian provinces and some 600
lnd_lan princely states into an asymmetrical
Union, with the Centre having greater power
over the former than the latter The formation
of the federation was compulsory for the
former and voluntary for the latter. It was also
contingent on at least 50 per cent of the
Indian states opting to join it, which they
eventually opted out from. Alongside the
Supreme Court for subjects and Europeans,
the Federal Court was contemplated having
Jurisdiction over the federal and provincial
governments of the British India as well as
the princely states. Both these courts were
to be appointed by the Crown-in-Parliament
In London. Consequent upon the princely
rulers refusing to join the proposed all- India
federal union, only the provincial part of the
Act was operationalised, with elections he,‘d
on the basis of 28.5 per cent of franchise
extended to Indian subjects in the pfOV'”Cets‘
early in 1937. The Centre continued 1© opera®

Olution of
» €Specially
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+.._”_f_;,s,,;_zr ece ing Government of India Act,
1,__.;.1,- bpinion of M.V. Pylee (1984:
f}t - ‘Téct. of all the institutions set up
WL,g e he Act [of 1935), it was the Federal

fi oul Whlch proved to be the most successful
s ‘-: L_[‘fr e ﬁ ni_

‘I t &

o !['Hndian legal history, the Charter of 1726
| rst introduced the right of appeal from the
_ ree Mayor's Courts in Calcutta, Madras,
'm.@nd Bombay to the Privy Council. This
‘f ; ~ jurisdiction of the Crown-in-Council of the Privy

- Council continued through the medley of
6hanges in judicial institutions until the
_enactment of the Abolition of Privy Council

jﬁnsductuon Act, 1949, by the provisional

- Parliament of independent India. The.

]udgments of the Privy Council have been a
- great unifying source of justice and equity in
the plurality of Indian legal traditions. Its
judgments are still valid precedents for courts
in India until they are overruled by the courts

'of constitutional jurisdictions (Dhanokar
2001). -

lll. Designing a Supreme Court in the
- Constituent Assembly of India

In the fun up to India’'s independence,

the groundwork for the debates in the

Constituent Assembly on the Supreme Court
was done by the Union Constitution
Committee chaired by Jawaharlal Nehru; a
special ad hoc committee consisting of S.
Vardachariar, a former judge of the Federal
Court, Alladi Krishnaswami Ayyar, B.L. Mittar,
K M. Munshi (all distinguished Advocates),
and B.N. Rau, Constitutional Advisor to the
Constituent Assembly who had been an Indian
Civil Service official and a High Court judge;
and the Drafting Committee chaired by B.R
Ambedkar. The various reports and drafts were
based on modified provisions the Government
of India Act, 1935, e.g. abolition of the
appellate jurisdiction of the Privy Counclil,

establishment of a Supreme Court of India,
etc. As for the appointment of the Supreme
Court judges, the Varadachariar Committee
suggested two alternative modes: (a)
Nomination by the President of India in
consultation with the Chief Justice of India
and its confirmation by at least seven out of

~ the eleven persons, composed by some of

the Chief Justices of High Courts, some
members of Central Legislature, and some
law officers of the Union; (b) Preparation of a
panel of three names for every vacancy by
an advisory council and the final decision by
the President in consultation with the Chief
Justice.

A memorandum by the Constitutional
Advisor on the Union Constitution suggested
instead the procedure of appointment of
judges by the President with the approval of
a Council of States - not the Rajya Sabha -
as the federal second chamber of the
Parliament finally came to be called, but a
body similar to the Privy Council in the United
Kingdom- for advising the President In
exercise of functions and required to be
independent of the government in a non-
partisan way (B. Shiva Rao et al., eds., 1968,
Vol. V, 483-6).

Some members of the Constituent
Assembly moved amendments to the draft
constitution as settled by the drafting
committee for (i) appointment of the Chief
Justice (CJl) by the President of India subject
to confirmation by two-thirds majority
assembled in a joint session of both the
houses of the Parliament, and judges to be
appointed by the President on the advice
of the CJI: or (ii) appointment of judges of
the Suprenre Court by the President in
concurrence with the CJI and the CJI to be

\appointed in consultation with judges of the

Supreme Court and the Chief Justices of High
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~ marathon debate in the Constituent Assem.bly
~ regarding the judicial organs of the Ind!an
L government is discussed in the following
~section. |
As to the removal of superior court
judges, the Constituent Assembly dealt with
~ the question whether it was to be vested in
the President or the Parliament. It finally
settled for the role of both but only with the
sanction of the Parliament. This was done
by approving the proposal of Sir Alladi
Krishna Swami Ayyar, former Advocate
General of Madras and a member of the

Assembly from that state (Government of
India, 2003, Book |- 229-367).

IV. Structure and Composition

Article 124 of the Constitution of India
(1950) provides for a Supreme Court of India
Consisting of a Chief Justice of India and not
more than 30 judges (raised from seven in
the original Constitution Incrementally by
supplementary parliamentary €nactments, the

latest being the Supreme Court (Number of
Judges) Amendment Act, 20

the Chief J ustice' and someo
holds office until the age of

ther judges. ang

- process of appointment has

Xevlew o Poliy
s

Dal'tly Ch

. dn

in constitutional case |ay
discussed in what follows

of forces and their relative ro|eg 8

: - - o POwerg
in terms of causing the fing| Outcome
appointments and promotion W

. . 1IN coyryg
constitutional jurisdictions (l.e. SUpreme

theearly 1980sto the present around
Issues of independence of the judi
the subtexts of appointments ang
the executive claiming the fina Say In these
matters and the judiciary resisting it with the
plea for its own primacy. These powers ang
procedures have evolved through four landmark
judgments of the apex court spreading over
nearly five decades since the early 1980s:
S.P. Gupta vs. Union of India (1982), Supreme
Court Advocates on Record Association V.
Union of India (1993), Presidential Reference

1 of 1998, and Supreme Court Advocates on
Record Association v. Union of India (2015).

The issue still continues to be contended
between the judiciary and the executive.

the Iarger
Clary with
transfers,

The S.P. Guptacase was actually a bunch
of nine petitions of similar nature decided by
a majority of a seven-judge Constitution beach
of the Supreme Court. The convoluted ruling
of the court is best summarised by Granville
Austin (1999: 527):

The Court's decision given on 30
December 1981, in the main upheld the
government's positions. Each of the sever
Judges wrote an opinion, somewhat clouding

=, | 1stices

the resulting law. A majority of 'JUStfr?d
. ' Desal,

Bhagwati, Fazal Al i o

Venkataramaiah held that a judges C
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hr for his transfer. But the
re _I_“to be in the public interest
V These four also ruled that

’t%y* over other constitutional

* f~ 1t Hes regarding judges’ appointments

~ and transfers (an executive branch function,

~ not binding on the President. ‘Consultation’
imthe Constitution was not to mean the Chief
- Justice's ‘concurrence’ in appointments. The
| Qmer three judges — Untwalia, Gupta, and
Pathak — believed the Chief Justice has

primacy but no veto.

In the Supreme Court Advocates on
Record v. Union of India (1993), the apex
- court innovatively introduced a new institu-
tional mechanism which had come to be
called the judicial collegium comprising the
Chief Justice of India and four of the senior-
most judges of the Supreme Court whose
recommendations under the case law is ruled
to be binding on the President of India In
appointment and promotion of judges of the
Supreme -Court. In case of recommending
appointment, promotion, and transfer of
judges of the High Courts to the Supreme
- Court collegium, the Collegium at the State
level includes the Chief Justice of the
concerned State High Court and two of his
senior-most colleagues. The executive may
return the proposed panel with objections, if
any, which the collegium may accept. But if
the latter reiterates, the recommendation is
finally binding on the President as the court
considered it an imperative in the interest of

independence of the judiciary in the backdrop

of the repeated attempt of the executive to
undermine it. To quote the succinct comment

of Austin (1999:532) on this judgment:

The basic issues reappeared in the
nineties: writ petitions of Supreme Court

lawyers that worked their way up to a special

‘;.:: r.g‘_.k .
*** the judges said), and therefore, his advice is

11

bench of nine judges. The most basic issues
of all wasthe rampant suspicion with which
the judicial and the executive branches
regarded each other. This time, for a time,
the Court prevailed. In the ‘selection and
appointment of judges to the Supreme Court
and the High Court as well as transfer of
judges from one high court to another high
court ... the opinion of the Chief Justice of
India ... Is entitled to have the right to
primacy’, ruled the majority in the lead
judgement by Justice J. S. Verma. Judicial
review of transfers was to be limited to
whether or not there was adequate

participation by the Chief Justice of India.

In the advisory opinion of the Supreme
Court in the Presidential Reference 1 of 1998
under Article 143 of the Constitution, the
consultation process is further amplified
whereby ‘consultation’ with the collegium now
virtually means’ its ‘concurrence’. However, it
is added that if a recommendation made by
the Chief Justice on behalf of the collegium
does not comply with the ‘norms and
requirements of the consultation process’as
laid down in the advisory opinion is not binding
on the President. Moreover, the recommen-
dation must be practically unanimous; even
if two judges disagree, it would not be a valid
recommendation. The primacy of the opinion
of the Chief Justice requires his/her consent
with the majority opinion. Yet the sole opinion
of the Chief Justice is not sufficient. Strong
and cogent reasons (only positive ones) must
be given if a person’'s name is considered in
the process of consultation but not reco-
mmended. The views of other judges
consulted must be conveyed to the executive.

After winning a single-party majority in
May 2014 for the first time since 1984, the
Bharatiya Janata Party government led by

Prime Minister Narendra Modi sought to
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(NJAC) through the 4
Amendment Act (2014) and the
(2014). The NJAC was to comprise
ef Justice of India and two of the

yior-most judg es of the Supreme Court plus

 the Union Minister of Law and Justice and
~ two ‘eminent persons’ appointed by the Union
- executive on the basis of nomination by the
~ CJI, the PM, and the leader of the Official
»n party (or lacking which the largest
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~ opposition party) in the Lok Sabha. The

mmiuion was to decide by majority; but
~ any two members of the commissions could

E

~ vetoanameinthe panel of prospective judges
~ (or promotees or transferees) collectively
prepared by it. However, in a public interest
litigation-Supreme Court Advocates on
Record Assocation v. Union of India (2015)-

'~ the Supreme Court declared the two enact-
ments unconstitutional on October 16, 2015
asviolative of the principle of judicial autonomy,
a part of ‘the basic structure of the Consti-
tution’, which is unamendable under case
law (Keshavananda Bharati v. State of Kerala,
1973, and several other cases since then).

" The Court was, however, open to negotiate
a Memorandum of Procedure (MoP) for
judicial appointments, etc. enhancing the
mutually participatory roles of both the
judiciary and the executive. Until this writing
(January 23,201 9) tardy exchangesbetween
the court and the executive about the process
have taken place but a final consensus IS

still elusive. Given the trust deficit between
ally settled contour of

MoP is still pending and the contested

and uneasy institutional relations
matter was raised in a public
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interest petition before a two-judge benc

which passed an order seeking jaj

explanation from the government on the delay
in finalising the MoP. Subsequently, a three.-

~ judge beach chaired by CJI recalled the order

saying the MoP issue cannot be heard in
open court (The Economic Times, November

9, 2017).

The four years of the Modi government
has been marked by acrimonious relationship
between the executive and the judiciary,
especially since the invalidation of the
constitutional and statutory amendments
piloted by the government through the
Parliament and the aggregate legislatures on
the heels of its coming to power In mid-May
2014 with amazing government-opposition
unity on this Issue. Notably, it is the first
single-party majority government after 30 long
years since the Congress party had last won
a landslide majority under Rajiv Gandhi In
1984. Thereafter, there came to pass 25 years
of federal coalitional governance from the 1989
to 2014 general elections. The Modi regime

has witnessed two parallel tendencies or
trends. These are the recurrent tensions

between the executive and the judiciary, onthe
one hand, and the increasing intra-judiciary
differences often breaking out into the public

domain. The chronology of events as narrated
in the Rajya Sabha in answer 10 a questionin

the winter session of the Parliament (2017-

2018) is as follows —

® Inresponse to the Supreme Court order
in Supreme Court Advocates on Record
Assocation v. Union of India (2015) to
finalise the existing memorandum of

procedure Dy supplementing It in
consultation with the Chief Justice of

India (CJI), the Government of India (GOI)
sent the proposed changes to CJlon

22.3.2016.




RN
_ __._...;.‘:'. I;_*.-,-!'_f PRE G
o . '

'T“ “: Bt o3 H‘

- b 1)
""-':

3 "IJ A '.J!.-
B ‘:

re 1 ~“f: Of Indla
&:» 3

ﬂ* ,q

: ::‘ 4-'.-: -'-r"h-.r s { b
R =
-f-,g-‘_-‘f‘-"rl.“:,_

"“‘“ ’**ef*c\ll received by GOl on
16 and 1.7.2016
e GOI ‘t‘its views to CJI on 3.8.2016.
Y | 'w?"’ judicial colle
uts gium received
ug CJ! on 13.3.2017.

Sﬂpreme Court judgement in the
_‘_t ce C.S. Karnan contempt of court

* . caselt e first ever instance in which this

; éﬁhmnmd Calcutta High Court judge who

)

13

down the NJAC enactments seeking to
abolish the judicial collegium system in
December 2015 (The Indian Express, February
295 2048).: - '

Things came to such a pass that the
then CJI T.S. Thakur was overwhelmed by
agonies to tears at the annual conference of
Chief Ministers and Chief Justices chaired
by the Prime Minister on April 24, 2016,
complaining that the government was missing

“Ehépbens to belong to one of the
S __'."‘,;'_"'eduied Castes was jailed for six
R tmths in May 2017 for his outrageous
L outb rsts and wild charges of corruption

oy -Hi"hlr-;-,.

in action on 170 recommendations for the
appointment of judges to the various High
Courts at a time when 434judicial vacancies
were waiting to be filled. He also referred to
the 1987 Law Commission recommendation
to increase the ratio of 10 judges per 10 lakh
people to 50 judges per one million people

(Live Law, n.d.).

As regards intra-judiciary differences,
besides the not-unusual dissenting
opinions(e.g. of Justice J. Chelmeswar in the

Supreme Court's judgement invalidating the
NJAC amendmentsin 2015), there was an
~ unprecedented press conference addressed
by four of the senior most judges constituting
the bulk ofSupreme Courtcollegium (with only
its chair CJI Dipak Misra missing) — Justices
Chelmeswar, Ranjan Gogoi, Madan Lokur, and
Kurian Joseph — complaining against the lack
of collegiality and transparency on the part
of CJI Dipak Misra in allocating cases to the
various benches of.the Supreme Court in
preferential and arbitrary ways (The Economic

Times, n.d.).

Reacting to it, CJI Misrainitially asserted
his power to do so as the master of the
roster, but about 18 days later, on February
1, 2018, decided to make the roster of
allocation of cases public by ordering it to be
uploaded online with effect from February 95,

2018 (The Indian Express, n.d.).Itis certainlya

band appomtment of judges to the courts
""- ~ with constitutional jurisdiction. This was
| ~ followed by the July 2017 letter of GOI to
3 ~ the Court (The Ind:an Express, January
1{7‘;,_,?}'?‘,; 12, 2018). |
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i - The details of differences between the
1 gevemment and the judicial colleglum were
not revealed in the reply of the Minister of
mle for Law and Justice to the parliamentary
guestlon but they appear in media reports
toialnge on differing perceptions of the court
_._regamlmg its own autonomy, perceptions of
_the government regarding the Court’s

| accountablllty and general principles and
_issues of reconciling merit versus seniority
- and intelligence agencies’ inputs about the

~ nominees for judicial appointments as regards

- concerns of corruption and/or national security

(The Indian Express, November 4, 2017).

" The delay in finalisation of the MoP has
not brought the process of appointments and
promotlons to a halt. Yet the delays in the
- final decisions in the matter on the part of
~ the executive has often been an issue of
lacurrent tension after the apex court struck
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‘ by the CJI to
ouggutadthatltwastotally

..m some cases favouring the Union
- government.’ This author goes on to observe:
T . Iay, and continues to lie, in the

X of any norms or transparency in the

. ﬁ:}_’f‘f an .r ln which the CJI exercised his dis-

~ cretionary power- to go beyond the roster and
~ allocate specific cases to specific benches.
" This continues to be a bone of contention
and won't be resolved unless clear and
specific norms are laid down guiding the CJI's
-3 exercise of discretion. This is precisely the
~ demand that is being made by the four senior-
most judges who have asked for a panel,

instead of the roster being determined by the

QJI alone’ (Alok Prasanna Kumar 2018).
~ Kumaris also critical of the CJI's intention
f making his court the only bench to hear

ﬂl- mos. Even though PIL cases are no
‘ mﬂ'nnonepercentofcases in the
~ Supreme Court, these are ‘also more likely
than other case types to raise important
lli.s. and spark confrontation between the
ﬁ J udic : ry and the executive. Per se, having
ca hear PLS is not in a bad move
~ But in the present context, where questions
y and independence, have
'_ _' his allocation is unlikely to
cor ce'(lbid.).
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ner in which sensitive

duignod to ensure a certain

characteristic of the Indira Gandhi regime
during the 1970s (as discussed below in
subsection ‘Adjudication of Constitutional
Amendments’). Yet there is palpable and ill-
concealed tension not seen forabout half a
century since then. On April 25, 2018, the
Union law Ministry advised the President to
issue the warrant of appointment to Indu
Malhotra, the first woman to be elevated to
the post of a Supreme Court judge from the
Bar, but segregated and returned the file
relating to the other name recommended by

the Supreme Court collegium along with her
at its meeting on January 10, namely, the
Uttarakhand High Court Chief Justice K.M.
Joseph, who had struck down the Union

government’s order to impose President's rule
dismissing the government in that state In

2016, citing the factor of'seniority’ in High
courts per se and need to address the Issue
ofadverse regional representation’ in the apex
court as the reasons (7The Indian Express,
April 26, 2018). The Union Law ministry
sources claimed that the government followed
the relevant Supreme Court judgements in
1993 and 1998 and the part of the MoP
suggested by the collegium on March 13,
2017, paragraph S of which said ‘In case of
elevation of a chief justice of an HC or a
judge of the HC as a judge of the Supreme
Court, a fair representation shall be given to
all HCs. The criterion of ‘seniority’ as an HC
judge, subject to meritand integrity, will be
followed.” The government maintained that
Justice Joseph was 42™ in the all-India
seniority list of HC judges and that Kerala
HC was already represented in the SC (7he
Times of India, April 28, 2018) After

considerable delay and deferring, the
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*’h N 'Court collegium ﬁnally reiterated its
mmendatuon on July 16, 2018, for

Elavation of Justice Joseph to the apex court
alang with a list of two new names for the

- same purpose, namely, Madras High Court
{ ~ Chief Justice Indira Banerjee and Orissa Hogh
~ Court Chief Justice Saran. However, the
government placed the name of Justice

Joseph last in seniority of appointment list

and swearing in on August 7, 2018, despite

- his name being recommended and reiterated

before the other two names. The government

was said to have followed the ‘transparent
principle backed by precedent’ that gives
primacy to the all-India seniority of High Court
judges, according to which Justice Banerjee
and Justice Saran are placed at fourth and
fifth positions respectively while Justice

Joseph is at the 39" position (7The Indian
Express, August 7, 2018). Until this particular
instance, in the settled MoP before the 2015
Supreme Court ruling declaring the newly set
up NJAC unconstitutional but opening up to
a renegotiated MoP, the seniority of a
Supreme Court judge was supposed to be
largely depend on the sequence of names in
the panel of appointees recommended by the

judicial collegium and the warrant of

appointment by the President, both being
consistent with each other. The manner of
appointment of Justice K.M. Joseph has set

a new precedent giving clear primacy to the

_criterion of seniority in the warrant of

appointment by the President rather than in

the sequence in the panel forwarded to the

President by the judicial collegium (Singh

2018). In a related development, CJI Misra,
before retiring on September 9, 2018, had

already recommended to the government the

name of the senior most judge Ranjan Gogoi
to succeed him, and the government had

"“"'ﬂ--

with the post-1970 convention in this regard.

already clarified that it did not intend to tinker
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These developments had set at rest the
speculations of the upsetting the convention
iIn the recent intra-judiciary and inter-
institutional tensions discussed above.
Justice Gogoi was duly appointed CJI and
joined as such on October 3, 2018.

In another related happening in March
2018, which raises questions of intra-judiciary
tension as well as a tangled issue of process
and propriety, the Chief Justice of Karnataka
High Courtstarted an inquiry against P.
Krishna Bhat, a Principal District and
Sessions Judge who had been recently
cleared for promotion in the Karnataka High
Court in April 2017. The complaint dated back
to June 2016 received by the then CJI T.S.
Thakurfrom a Principal Civil Judge of Hasan
district alleging ‘atrocities and abuse of power
by the promoteefollowing which CJI Thakur
had stalled his promotion proposed by the
Karnataka High Court on February 10, 2016
and cleared by the Supreme Court collegium
then (The Indian Express, March 20, 2018).
On March 12, The Karnataka High Court Chief
Justice explained to CJI that his predecessor
Chief Justice had given a clean chit to the
District Judge trashing the woman
magistrate’s sexual harassment complaint
even as the High Court administrative
committee was still seized of the matter (The
Times of India, New Delhi, April 19, 2018:11).

In the meantime, the Calcutta High Court

(in mid-April 2018), having a record backlog
of 2,50,000 pending cases, was reported to
be at standstill since February 19, 2018, with
more than 5 000Advocates from Calcutta’s
three Bar Councils having called for ‘cease
of work'until the Union government filled the
vacant posts of judges and appointed a
permanent Chief Justice.Under pressure, the
Union Law Ministry appointed three new
judges earlier this month and four new judges



de i by - .. ﬂicial 00"39 ium
iha seniormost judges
rt) The present number
of judges @ulcutm High Court is 33
gt ) ;:-'5; -' sanctioned strength of 72, i.e. a
~ vacancy me of 45 per cent (The Indian

k ‘, ress, Apnl 13, 2018).
.{. ‘*“?‘ OnApnl 19. 2018, a three-judge headed

b? ‘CJI Misra delivered its judgement in a
~ case examining the sudden death of a CBI
special judge of Mumbai, Justice B.H. Loya
(who was adjudicating the alleged
Sohrabuddin fake encounter case pertaining
to Gujarat against the BJP national president
and Rajya Sabha MP Amit Shah) that the
death was due to natural reasons and no
foul play was evident. It also observed that
the PIL was politically motivated and aimed

to hit judiciary’s credibility (The Indian
Express, April 20, 2018).0n April 21, In an
unprecedented move, the divided largest
opposition party, the Indian National
 Congress(sans former Congress PM
Manmohan singh and some leading ministers
and legal luminaries in his cabinet then) and
six other opposition parties submitted [under
Article 124(4) of the Constitution] a motion of
removal of CJI Misra to the Rajya Sabha chair,
M. Venkaiah Naidu, listing five charges of
‘misbehaviour’ such as CBI registering an FIR
about conversation between middlemen and
a retired judge of Orissa High Court |. M.
Quddusi with purported references to CJI, his
dealing with bribery allegations in the Prasad
Education Trust in which the said retired judge
of Orissa High Court was arrested, ‘ante-

datmg of a note regarding a petition in the

e case, acquiring (later surrendered) plot

d as an Advocate by giving a false
t. allocating sensmve matters to
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authority...with likely intent to influence
outcome’ (The Times of India, April 21, 201g)
The defiant CJlwas reported to have decideq
not to recuse himself from administrative ang
judicial work. feeling reassured by a generg|
tone of support from the legal fraternity (The
Sunday Times, 22 April, 2018).Two days after
the notice of removal by Seven opposition
parties, two senior judges of the Supreme
Court — Ranjan Gogoi and Madan Lokur -

wrote to the CJI to call a ‘full court’ to discuss
institutional issues’ and ‘future’ of the apex
court. Thisdetter follows on the heels of the
two other letters by senior members of the
collegium in the past few weeks which asked
the CJI to involve all judges in judicial work

~and to protect the judiciary from undue

interference by the government (The Indian

 Express, April 25, 2018).

The MoP is still not conclusively settled.
It is still kept hanging fire by the executive
for as much flexibility and manoeuvrability on
its part. On August 1, 2018, the government
slipped in piecemeal three main criteria it
wishes to include in the revised MoP while
responding to the Supreme Court collegium
raising specific objections to the panel of
judges to be appointed to the High Courts of
Kerala and Allahabad prepared by the
respective High Court collegiums. First, wider
pools of names should be proposed by High
Court collegiums seeking the opinion from
various stakeholders, including all senior
judges of High Courts, eminent jurists and
academicians from the legal field and retired
judges. At present the Chief Justice of the
High Court makes the recommendation In
consultation with two senior most judges,
the Governor and the Chief Minister, allowing
both the executive and the judiciary a greater
choice. Second, the High Court collegium
should have a transparent, objective, and
rational way of scrutinising names, weeding



? al nexus. Third, a
| permanent secretariat of the
ld b > desirable to ensure
, _ Wntments surviving

Augustz 2018).A formal
uﬂloment of the MoP is still
N‘evettheless the tension

.
|
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od

urt collegium had sent a panel of 11
X u High Court judges to the union
* nt. The Centre had recently returned
mes tagging ‘adverse materials’ to
January 16, 2019, the collegium
thc objections in all cases except
seeking specific information from the
~ government on the charges leveled against
pbuon In two cases, one each from
sad and Jammu & Kashmir High
urts tho collegium decided not to process
; es further. And the Supreme Court
ks "{ gium . returned the names of seven
5 to Punjab and Haryana High Court
Jium for reconsideration (The Times of

ﬂwoolhi January 22, 2019: 1 & 13).

Removal of a Supreme Court and High

%_f []udge is impermissible by the

';:’t litution ‘except by an order of the

resident passed after an address by each

ous  of Parliament supported by a majority

~ of the total membership of that house and by

2 majority of not less than two-thirds of the

s of the house present and votmg

- Nas presented to the President in the

e session for such removal on the ground

o 'm&aha\nor or incapacity’ (Article

1 h se 4). The Parliament may by law

e the Mdﬂantamnof'

jress to the President and the

Iﬂm of the charges (Article
6). It has not so far done so.
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The only instance of attempted removal
of a judge of the Supreme Court, Justice V.
Ramaswamy, after an investigation by a
committee of sitting or retired apex court and
High Court judges appointed by the Lok
Sabha Speaker found him guilty of moral
turpitude, passed muster in the Lok Sabha
but failed in the Rajya Sabha in 1993 due to
lack of requisite majorities caused by the
abstention of the Indian National Congress.
This party, a major part of the opposition
bloc in the federal second chamber, had got
regionally divided in Tamil Nadu, the home
state of Justice Ramaswamy, and abstained
from voting.

In the case of the motion of removal of
CJI Dipak Misra being discussed above,the
Rajya sabha chairman Venkaiya Naidu
rejected, on April 23, 2018, the notice of
removal of CJI citing the relevant articles of
the Constitution, the Judges Inquiry Act, 1968,
and the Supreme Court judgement in M
Krishna Swami v. Union of India (1993), and
lamenting ‘absence of credible and verifiable
information’ (The Indian Express, April 24,
2018). The opposition parties were
contemplating to move the Supreme Court
against the decision of Rajya Sabha chairman
Naidu, but the move Is quiescent now.

The Supreme Court is a court of
recordand also has all the powers of such a
courts including the power to punish for
contempt of itself (Article 129). Its seat is in
Delhi (or in such other place or places as
the Chief Justice of India with the approval of
the President may from time to time

‘determine (Article 130). It has so far sat only
in Delhi.

V. Jurisdiction and Power

The Constitution grants the Supreme
Court original, appellate, curative, and advisory
jurisdictions, including the crucial powers of



gy Wr B i or among
States _‘ ",gms jurisdiction does not
B LT national treaties (Article 131).
 The Suprt Court or any other Court may
de 'J constltutlon be excluded from

imr-s:ate rivers or river valleys by an Act of

~ the Parliament (Article 262). The Inter-State
Water Disputes Act, 1956 (with subsequent
amendments), by its Section 11, excludes

~ the jurisdiction of the Supreme Court from a
dispute referred by the Centre on request of
a State to a tribunal (with the power to issue
binding award under the Act). The Constitution
thus gives primacy to intergovernmental
political negotiations in settlement of inter-
State river water disputes with the centre of
political gravity lying with the Union and State
governments. However, the Supreme Court
can direct the Central government to fulfill its
statutory obligation to constitute a tribunal
under Section 4 of the Act (T.N. Cauvery
Sangam v. Union of India, AIR 1990 SC.:
1316). In this instance, the tribunal held that
it had no jurisdiction to grant any interim
relief under the Act. The Supreme Court, on
appeal by a special leave petition, held that
the parties had agreed to confer such an
arrangement before the tribunal and the
Supreme Court directed the tribunal to decide
on the merits of the case (State of Tamil
Nadu v. State of Kanataka, 1991 AIR, SCW:.
1286). An observer is highly appreciative of
the wisdom of the makers of the constitution
d ﬂ!e msdom of the Supreme Cour1 in
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mmg jurisdiction in relation
er disputes (even when presented as a
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Constitution) and by restraining States b
riding roughshod over tribunal awards (lnten::

and final) which were politically unpalataple
It has been, in his opinion, ‘One of the
strengths of the federal system’ (Salve 2016

502-520 at 520).

Under Article 32 dealing with right 4
constitutional remedies for enforcement

fundamental rights, citizens have the
fundamental right to directly move the
Supreme Court though the remedial option is
exercisable in any constitutional court,
namely, the concerned High Court of State
as well as the Supreme Court of India. With
respect of fundamental rights, the

HighCourtsenjoy simultaneous original
jurisdiction with the Supreme Court (Articles

225 and 226).

The appellate jurisdiction of the Supreme
Court extends to appeals from any judgment
decree, or final order of High Court in the
territory of India, whether in a civil, criminai
or other proceedings under Article 132, If the
High Court certifies under Article 134A that
the case involves a substantial question of
law as to the interpretation of the Constitution.
Where such a certificate is given, any party
In the case may appeal to the Supreme Court
on the ground that any such question as
aforesaid has been wrongly decided. Articles
133 and 134 deal with specificities of appellate
jurisdictions of the Supreme Court from High
Courts In regards to civil and criminal matters
respectively. Under Article 134A a High Court
may grant a certificate for appeal to the
Supreme Court on its own motion or on an
oral application by or on behalf of the
aggrieved party immediately after the Hign

Court judgment.

Under Article 136 the Supreme Court may
grant ‘Special Leave’ to appeal to itself from
any judgment made by any court or tribunal



" in the territory of India, excepting any court
Ry ibu inal constituted by or under nay law
 relating to the Armed Forces. This Article
e "’j" ‘be said to be a ‘corrective jurisdiction
 that vest[s] a discretion in the Supreme Court
to settle the law clear’ ‘withscrupulous
adherence to the settled judicial principle well
established by precédents IN our jurispru-
dence’ (Bakshi 2015: 159). Another curative
jurisdiction of the Supreme Court is provided
for in Article 137 under which it is empowered
to review any judgment made by itself.

The Supreme Court under Article 142 is
allowed a stipulative discretionary jurisdiction
to pass ‘any such decree or make such
order ‘as is necessary for doing complete
justice in any cause or matter pending before
it, any decree so passed or order so made
shall be enforceable throughout the, territory
of India ...’ it shall have ‘all and every power
to make any order for the purpose of securing
the attendance of any person, the discovery
or production of any document, or
investigation or punishment of any contempt
of itself’ Any decree or order under this
Article are enforceable in such manner as
' may be prescribed under any law made bﬁy

Parliament, or pending it, under prescription
made by the President of India. This power
is thus shared with the Parliament or the
executive, Moreover, Article 144 enjoins that
‘All authorities, civil and judicial, shall act in
aid of the Supreme Court.’ It is evident from
case law that the Supreme Court may inflict
exemplary costs against a defaulting
government (Dinesh v. Motilal Nehru Medical
~ College, AIR 1990 SC: 2030).

~ Itmay also be added here that a direction

- made by the Supreme Court under Article
- 141 constitutes a binding precedent in law
~ while one issued under Article 142 does not
~ (State of Punjab v. Rafiq Masih, AIR 2015
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SC: 696). In other words, the latter is case-
specific rather than universal. While the
Supreme Court's power to do ‘complete
justice’ under Article 142 is also traceable to
its inherent power as guardian of the
Constitution and it can grant appropriate relief

in cases of manifest illegality or palpable
injustice resulting from manifest want of

jurisdiction in lower courts but it should not
pass any judicially unmanageable order whicn
is incapable of enforcement (A.R. Antulay V.
R. S. Naik, AIR 1988 SC: 1530; Pravasi
Bhalai Sangathan v. Union of India, AIR 2014

SC: 1591).

In comparison, with its original
jurisdiction, the Supreme Court's appellate
jurisdiction looms much larger; approximately
80 percent of cases dealt with it are appeals
of one kind or the other (Vakil 2016:368). A
practicing lawyer in all levels of courts In
New Delhi tells me that nowadays the
Supreme Court rarely entertains writ petitions
under Article 32 original jurisdiction route for

~ protection of fundamental rights, advising

petitioners to approach High Courts under
Article 131 having concurrent jurisdiction in
this respect. The apex court is mostly busy
in exercising its extraordinary power called

Special Leave Petitions (SLPs)under Article
136. To his estimate, 90 to 95 per cent of
cases are SLPs which are technically consi-
dered as exercise of appellate jurisdiction.
Articles 132-134, which are the normal
channels of appellate jurisdiction, have virtually
become dead letters. Today, the Supreme
Court is practically working as the appellate
courts from High Courts and various tribunals
(Interview with an Advocate practicing mainly
in Delhi High Court and Supreme Court,
November 7, 2017).

‘Moreover, the Supreme Court also has
an advisory jurisdiction with great moral
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Muest as the court clarified in self-restraint
_in its opinion on the Kerala State Education
Blll 1957, reserved by the Governor of the
State for consideration of the President when
s it was presented for the Governor's assent.
- TheBillemanated fromthe first democratically
elected communist government in that state
in India (indeed the world) and contained
several controversial provisions in law and
fact, and the President made a reference to
the Supreme Court for its advisory opinion
(Re Kerala Education Bill, AIR 1958 SC: 936).

Further, the Supreme Court cannot be
asked to reconsider its earlier decisions by

another reference as it will cause inroads

into the independence of the judiciary (Re
Cauvery Water Disputes, AIR 1992 SC: 522).
In one reference, the apex court refused to
answer because it found the question ‘'vague
- and general' (Re Ramjanmbhumi, M. Ismalil
Faruqui v. Union of India, AIR 1995 SC: 605).
Article 143 (1) of the India Constitution closely
takes after a provision in the Canada Consti-
tution Act, 1867, and the Government of India
Act 1935, Section 213. The President of India
- has used this power rather sparingly, with
only 11 reportedcases under Article 143(1),
~_none under Article 143 (2). Two references
are stated to be pending before the apex
(Kothari 2012: 3).

Review of Politicg

The Constitution of India, as already
baldly mentioned above, expressly sanctiong
the power of judicial review of legislative Acts
and executive actions to the Supreme Coyrt

and High Courts in cases of infringement of
fundamental rights of citizens (Article 13 and
32) and federal division of powers between
the Union and State governments (Article 246
and Seventh Schedule). Although in respect
of the fundamental right of life and personal
liberty, Article 21 prohibits its deprivation
‘except according to procedure established
by law’, the Court has belatedly gone beyond
it and virtually invoked doctrines of the ‘due
process of law’ ala the US Constitution and
principles of natural law and justice (Maneka
Gandhi v. Union of India, AIR 1978 SC: 597).
Besides rights review and federal reviews,
the constitutional courts have also invoked
the implied principle of separation of power
partly modified by fusion of powers between
the legislature and executive in the Indian
parliamentary federal Constitution.The
Supreme Court, for example, has stipulated
that executive power is the residue of
functions of government, which are not
legislative orjudicial (Maharjadhiraja Madhav
Rao Jivaji Rao Scindia Bhadur v. Union of
India, AIR 1971 SC: 530). In another case,
the Supreme Court invoked the judicial
doctrine of unamendability of the ‘basic
structure’ or ‘essential features’ of the

Constitution and included the principle of
separation powers as a part of these features

(Keshavananda Bharati Sripadgalvaru v. State

of Kerala, AIR 1973 SC: 1461). In yet another

judgment, the Supreme Court invalidated the

election of Prime Minister India Gandhi from

a Lok Sabha Constituency denying her the

immunity of the elections of the Prime Minister

and President from judicial adjudication

granted under the 42nd Constitutional

Amendment by her government through the



| dl&ation of a
Was a judicial
ction. which parliar ‘I’ even under its
stitutional : iﬂg power, -cannot
rcise (Indira Nehru Gandhi v. Raj Narain,

2 e relevant adjudicationsby the
3 jpreme Court have been mentioned in the
ng dlscussmn in this article in brief. |
""1 ght in what follows the notable jurispru-
- dence %manatlng from the Supreme Court in
‘Three subsections: (1) Methodology of consti-
ﬁal interpretation; (2) adjudication of

~ Methodology of constitutional Inter-

pretation : In India, as in Anglo-Saxon and
Commonwealth federations, every law of the
~ land must conform to the Constitution; every
article of the Indian Constitution and every
entry in the Seventh Schedule of the Consti-
tution is inherently interlinked with integral
texts of the Constitution and laws. Hence
the courts with constitutional jurisdictions—
Federal Court under the 1935 Constitution
Act, Supreme Court and High Courts under
the 1950 Constitution— have followed the
doctrine of harmonious construction of the
provisions with one another, combined with a
supplementary doctrine of prospective (not
retrospective) overruling of the ultra vires parts,
if necessary. This applies to all cases, whether
dealing with fundamental rights and directive
principles of state policy, separation of

powers, federal division of powers, constitu-
tional and international law. | forgo citation of

cases here, as some relevant cases are
already mentioned above and the number of
additional cases is forbiddingly enormous.
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The highest courts of appeal in British
India and the imperial Privy Council applied
a similar principle of harmonious
reconstruction based on equity and justice
tempered by colonial reason of the state In

the evolving scenario of modern law from the
labyrinth of plurality of caste and religious
community-based laws prevalent in India.

Since fundamental rights of citizens are
rights against the generic state (inclusive of
both Union and State governments), Article
12 of the Constitution sets out to define the
state as inclusive of ‘the Government and
Parliament of India and the Government and
the Legislature of each of the States and all
local and other authorities within the territory

~ of India or under the control of the Govern-

ment of India.” The open and ambiguous
category ‘other authorities’ in this Articlehas
produced a good deal of litigation over time.
The Andhra Pradesh High Court has ruled
that the essential tests to determine whether
a particular organisation or institution is part
of the formulation ‘other authorities’ within
the meaning of Article 12 are: substantial
financial aid from a government, governmental
control, performance of public functions and
entrusted governmental activities. One or any
combination of some or all of these features
are sufficient to deem it such an authority
(B. Hassan Ali Khan v. Director of High
Education, Andhra Pradesh(1987) 4 Reports
198 (AP High Court). In a landmark case
decided by the Supreme Court,a Regional
Engineering College was held to be an agency

of the ‘state,’” and Justice P.N. Bhagwat
enunciated the following criteria for such a

determination: (i) the holding of the entire
share capital by the government; (ii) financial
assistance to the tune of almost entire
expenditure; (iii) conferment of monopoly
status to the institution; (iv) deep and
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pervasive state control; performance of
ic or governmental functions; and (Vi)

transfer of a department of govern ment to a

While interpreting a statute, the Supreme
Court often relies on the doctrine of
severability to determine if a provision of an
Act is violative of a constitutional provision
The test is whether the provisions in question
are so inextricably bound up with each other
that the legislature would not have enacted
the one without enacting the other. If this
assumption is maintainable, then the parts
of the enactment forming such a nexus are
declared unconstitutional save the rest (State
of Bihar v. Kameshwar Singh, AIR 1952 SC:

252 Jalan Trading Company v. Mill Mazdoor
Sabha. AIR 1967 SC: 961; Kihota Hollohan

V. Zachilhu, AIR 1993 SC: 412).

The framework of fundamental rights and
directive principles of state policy in the
Constitutionof India and the jurisprudential
discourse around them produced by the
constitutional courts interestingly presaged
John Rawls’ theory of justice (1971). Rawls
theory has two pillars of liberty and equality
wherein the former brooks no compromise
and the latter only in favour of the most
disadvantaged in the society. Within the
canvas a national Constitution, the Indian
basic law constructs a theory of rights
predicated on the eternal triangle of liberty,
equality, and fraternity in a harmonious
balance with ‘reasonable restrictions’ largely
based on protective discrimination in favour
of Scheduled Castes and Scheduled Tribes
and for sake of public morality and national
security. Individuals are the primary bearers
of rights but certain rights are also meant for
communities— linguistic and religious
minorities and tribalcommunities as well as
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universally enjoyed freedom of religion r

to assemble peacefully and withouyt 'arriht
and to form associations or unigns s,
cooperative societies. Judicial review hag
produced considerable rationalisation
protective discrimination (e.g. exclusion of the
‘creamy layers’ from the reserved categories
for affirmative action in their favour by the
state) and phenomenal expansion under case
law of right to life under Article 21 whereby
it has come to include e.g. the right to health
and clean environment (e.g. Subhash Kumar
v State of Bihar, AIR 1991 SC: 421,M.C
Mehta v. Kamal Nath, AIR 200 SC: 1997)
During the proclamation of a national
emergency due to external aggression or
armed rebellion (Articles 352 and 359), judicial
enforcement of fundamental rights may be

suspended under the Constitution, but the
44t Constitutional Amendment (1978)
inserted an important exception that the
orotection against double jeopardy (Article
20) and right to life and personal liberty
(Article 21) cannot be denied even during the
national emergency. The background to this

amendment was the Supreme Court infamous

judgment that during the pendency of internal
emergency declared on June 25, 1979, Dy

the President of India no person had any
locus to move any writ petition in any court
for enforcement of the rights conferred Dy
Articles 14, 21, and 22 of the Constitution
and all proceedings pending in any court for
the enforcement of the aforesaid rights shal
remain suspended until the proclamation of
the emergency continued (ADM Jabalpur V.
Shiv Kant Shukla, AIR 1976 SC: 1207).

The Supreme Court has similarly used a
number of rules of interpretation while
adjudicating federal disputes. TWO such rules
are the doctrines plenary character of
legislative power and of liberal construction.
The former begins with the assumption that
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legislative power in an entry in a list in the
Seventh Schedule is plenary based onthe
answer to the question whether the subject
falls in an entry in one list or another. Any
limitations on the power in a particular entry
is supposed to be restricted to ones explicitly
outlined in the Constitution (Tinsukia Electric
Supply Company Ltd. V. State of Assam.
AIR 1990 SC: 123). The rule of liberal
construction assumers that the power to
legislate on a particular subject is inclusive

of all aspects ancillary to it (Ujagar Prints (l)
V. Union of India, AIR 1989 SC: 516).

What if a law is cross-referential in
dealing with a subject in one list and also
with an entry in another of the tripartite
division of powers in the Seventh Schedule
of the Constitution containing Union, State,
and Concurrent lists? Here the doctrine of
pith and substance applies. The title given to
the Act by the legislature is no guide. The
real character of the legislation has be
ascertained by (1) examining the enactment
as a whole, (i) bringing out its main
objectives, and (i) scrutinising the scope and
effects of its provisions (State of Bombay v.
F.N. Balsara, AIR 1951 SC: 318:Southern
Pharmaceuticals & Chemicals, Trichur v.
State of Kerala,AIR 1981 SC: 1863, Girnar
Traders (3) v. State of Maharashtra, (2011) 3
SCC 1 (79). |

The related principle is that of incidental
or ancillary powers. It means that the power
to legislate on a subject also includes power
to legislate on ancillary matters to that
subject (State of Rajasthan v. G. Chawla,
AIR 1959 SC: 544). However, it does not
mean that the scope of a power can be
extended to any unreasonable extent. For
example, the Supreme Court inR.M.D.
Charbuargwala v. State of Mysore, AIR1962
SC: 594 held that betting and gambling is a
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state subject as mentioned in Entry 34 of
the State List but it does not include the
power of impose taxes on betting and
gambling because it is enumerated as a
separate item as Entry 62 in the same list.

The doctrine of colorable legislation is
somewhat similar yet different in that it
decodes the confusion between the
appearances and reality in the impugned
legislation. In other words, the legislature in
question seems to deal with a matter on
which it claims competence but in reality
and substance this claim is false. The classic
enunciation of this doctrine was made by the
Supreme Court in K.C. Gajapati Narayan Deo
v. State of Orissa, AIR 1953 SC: 375.

In a series of cases the Court has
proposed certain tests for determination of
the true nature and effect of alegislation. It
has nothing to do with the intent or motive of
the legislature but with competence and its
consequences Iin substances as distingui-
shed from its form and label.

Another principle in the present context
IS the doctrine of repugnancy. It refers to

“Inconsistency between laws made by the

Parliament and State Legislatures. Wherever
the field is covered by a parliamentary law in
terms of the Union and Concurrent lists, the
law made by the State Legislature would, to
the extent of repugnancy, be void as provided
In Article 254 (Maa Vaishno Devi Mahila

Mahavidyalaya v. State of Uttar Pradesh,
(2013) 2 SCC 617 (625).

Besides the Union-State division of
legislative subjects, there is division of
territories too. Under Article 245(1)Parliament
makes laws for the whole or a part of the
territory of India and a State Legislature for
the whole or a part of the territory of a State.
In this context the constitutional courts have
evolved the doctrine of territorial nexus. In
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which it claims competence but in reality
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law made by the State Legislature would, to
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certain cases issue has arisen around the
territorial scope of a legislative or taxation
power in ambiguous situations. A case arose
out of the instance of imposition of taxes on
prize competitions in Bombay. What if the
organisers in Bombay operated outside
Bombayandentries received in Bombay were
transferred to organiser’s office in Bangalore?
The Supreme Court validated the legislative
power in Bombay to tax the organiser’s
operations extended in Bangalore as there
was evidence of sufficient territorial nexus
(R.M.D. Chamarbaughawalla v. Union of India,
AIR 1957 SC: 628).

The constitutional courts may also invoke
the doctrine of fraud on the Constitution in
order to preventthe government from
perpetrating a subterfuge to subvert the
Constitution in a devious and diabolical way.
It occurs when the Constitution is circum-

vented by fraud or mala fide use of a power.
For example, ordinance making power of the
President or a Governor is an exceptional
route of provisional or temporary law-making
by the executive to be replaced by legislation
within a reasonable specified time. In a classiC
case relating to the Bihar government, it was
found that the executive repeatedly issued
new ordinance to replace the old ones instead

of laying them before the State Legislature.

A total of 259 were re-promulgated, some of
them continuing for a span of a decade and
a half (D.C. Wadhwa and Others v. State of

Bihar and Others,AIR 1987 SC: 579). Union as
well as other State governments are guilty of
this subterfuse. The Supreme Court In a case
as recent as January 2017 ruled by a 5to 7
maijority that ‘the ordinance making power is
not a parallel source of legislation’ and ‘re-
promulgation of ordinances is a fraud on the
Constitution and executive overreach on the
legislature and not immune from judicial

scrutiny (The Indian EXpress, 2017).
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The relational executive power
Union and States are coextengiy,
legislative powers and have INCreasin
become equally open to judicial review evgely
In a few exceptional areas under the’ 0332
law despite express constitutional exemption
The emergency powers of the Union exeoutivé
under Articles 352 (national emergency) 356
(breakdown constitutional machinery i 5
State), and Article 360 (financial emergency
in India or a part thereof) were immune from
judicial review under the Constitution. The

infamous personal (rather than national) emer-
gency of Prime Minister Indira Gandhi under

threat from an extra-parliamentary mass
protest movement led by Jayaprakash
Narayan (1975-1977) was never reviewed by
the constitutional courts but it was moderated
by the 44th Constitutional Amendment (1978).
A financial emergency has so far never been

declared.

However, the dismissal of a government
of a State and/or dissolution of a State

Assembly has been so frequently abused Dy
all parties in power at the Centre for partisan
purposes against opposition parties’ govern-
ments in States that by the early 1990s this
power was made subject 10 judicial review
under case law (which is permissible under
the common law system as against the

Roman lay system). This turning point came
44 years after the commencement of the

Constitution in 1950. In S.R. Bommai v. Union
of India. AIR 1994 SC: 1918, the Supreme
Court ruled that, even though Article 74 (2)
barred the courts to inquire into what advice
the President got from the Prime Minister
and his Council of Ministers in takingover
State administration, Article 356 required the
President to be ‘satisfied’ that a situation of
the breakdown of the constitutional machinery
in a State had actually taken place and thé

of the
€ With
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government of a State was not sent packing
mala fide and for extraneous and irrelevant
reasons. The Court even went to the extent of
reasoning aloud that a dismissed government
in Nagaland under review In that particular
case could/should have been restored had a
fresh election not in fact already taken place
there. In Rameshwar Prasad v. Union of
India,AIR 2006 SC: 980, the court reasoned
that it could have revived the dissolved
Assembly in Bihar if a new election had not
been notified and election process had not
reached an advanced stage. In Arunachal
Pradeshin 2016, on a SLP petition against
the Guahati High Court judgement,a five-judge
constitution beach of the Supreme Court
unanimously restored the Congress govern-
ment which had been dismissed by a BJP-
led Union government on the recommendation
of the Governor of the Statejand unseated
the new government that had taken over in

the existing Assembly itself as a result of
political realignments in- fluidity.

The High Court had validated the
dismissal of the State government by the
Union executive on the report of the Governor.
The apex court ruled that the facts of this
case suggested that the Governor had
exercised his independent/discretionary
powers in a questionable way where in fact
he was bound to act on the advice of the
Council of Ministers headed by the Chief
Minister. The actions of the Governor of the
State and the President of India were declared

to be unconstitutional inasmuch as they

violated the principle of nominal head of the
state and cabinet government in the State
(Nabam Rebia and Bamang Felix v. Dy.

Speaker, Arunachal Pradesh Assembly and
Others, (2016) 8 SCC: 1).

In the domain of taxation and fiscal
federalism, Article 265 of the Constitution
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requires that no tax shall be levied or collected
except by authority of a parliamentary or a
State Legislature law. The authorisation made
by a statute to levy a tax or a fee must be
express. Moreover, the power to tax or levy
a fee or cess is not incidental or ancillary to
the power to legislate on a matter (Synthetics
& Chemicals Ltd. v. State of Uttar Pradesh,
AIR 1990 SC: 1927; Subhash Chander v.
State of Haryana, AIR 1992 P&H High Court:
20). Further, no substantive taxing provision
In a statute may be amended or enlarged by
an executive notification (Tata Sky Ltd. v.
State of Madhya Pradesh, (2013) 4 SCC.:
656). Besides, when a question arise as to
competence of a legislature to tax, the courts
apply the doctrine of pith and substance as
to the nature and effect of the tax in federal
division of powers (Goodyear India Ltd. v. State
of Haryana, AIR 1990 SC: 781, Mukerian

Papers Ltd. v. State of Punjab, (1991) 2 SCC:
580).

Article 285 provides for exemption of
property of the Union from State taxation.
However, a Union government company or
statutory corporation cannot be said to be
‘property of the Union and are therefore liable
to State or municipal taxation (/nternational
Airports Authority of India v. Municipal
Corporation of Delhi, AIR 1991 Delhi High
Court: 302). In addition, a State government
is entitled to collect royalty on extraction or
removal of minerals or stones/boulders only
after the 1964 Rules (State of Bihar v. Union
of India, AIR 2011 Pat.. 130).

In case of contracts of governments or
government contracts subject to normal
procedural requirements, the doctrine of
indoor management cannot be invoked to
escape those obligations (UP Rajkiya Nirman

Nigam Ltd. v. Indure Pvt. Ltd., AIR 1996 SC:
1373).
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Part Xl of the Constitution deals with
and intercourse within the

opens with Article 301

which provides that subject to othe_r Provisions
" in this part trade, commerce and intercourse
throughout the country shall be free. Artple
304 in this Part provides that notwithstanding
anything in Article 301, the Legislature.of a'
State may impose ‘reasonable restrictions
on free trade within that State in ‘public
interest’. The Supreme Court has adjudicated
that the test of reasonableness In this context
must be the same as adopted for the purpose
of Article 19(6) relating to reasonableness of
restrictions on the fundamental rightot every
Indian citizen to practice any profession,
occupation, trade or business (Tika Ramji v.
State of Uttar Pradesh, AIR 1956 SC: 676;
Kalyani Stores v. State of Orissa, AIR 1966

SC: 1696).

Legal experts and judicial opinion have
varied on the question of free trade stipulated
in Article 301, some holding that only
discriminatory taxes and barriers on goods
from outside a State qualify to be restrictive,
others argue that Article 304 (a) itself allows
uniform tax on trade of goods manufactured
locally or outside and treats them as non-
discriminatory. Madhav Khosla (2012: 70)
opines that ‘The Supreme Court has legiti-
mised taxation measures to an extraordinary
degree by reorienting this debate by asking
how tax impacts free trade, commerce, and
intercourse. The broad principle which has
emerged, through a case like Automobile
Transport (Rajasthan) Limited v. State of
Rajasthan, AIR 1962 SC: 1406 is that requla-
tory or compensatory taxes do not fall within
the purview of restriction in Article 301. The
articulated rationale for this is that such taxes
do not hinder free trade, commerce, and
~ Intercourse at all; in fact, they facilitate it
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A major political development in relat

to indirect taxes of Union and States 44 tin

101st Constitutional Amendment anqg Felatez
statutes concerning a uniform 9o0ds and
services tax, with major exceptions like elactyi.
city, petroleum products, liquor, and real
estate in 2017. Atruly federal institution Callad
GST Council representing the Union and S
Finance Ministers is now In place for the fig
time whose consensual collective recommen.
dations cannot arguably be overridden eithg,
by the Parliament or State Legislatyres
individually or jointly as the GST represents
a consensual exercise in executive federalism
in pursuit of cooperative federalism. However
we must keep our fingers crossed until 3
test case actually settles this moot point.

It may be pointed out here that a general
inter-State commerce commission contem-
plated in Article 307 of the Constitution has
still remained elusive, despite the recommen-
dation in its favour by the National Commi-
ssion to Review the Working of the
Constitution (Chair Justice M. N. Venkata-
chaliah) in its Report (Government of India
Ministry of Law and Justice, 2002: 8.8.2).

Fundamental Rights : To highlight the
major contours of this jurisprudence, there
are six major captions grouping the various
rights: Right to equality, Right to Freedom,
Right against Exploitation, Right to Freedom
of Religion, Cultural and Educational Rights,
and Right to Constitutional Remedies. In
terms of basic premises (excepting auxiliary
provisos) all are equally ‘fundamental
Nevertheless, none of these rights, including
the right to life and personal liberty (Article
21), is absolute. Article 21 reads: ‘NO person
shall be deprived of his life or personal liberty
except according to procedure established
by law.’ For they are subject to ‘reasonablé
restrictions’ in the interest of publiC health
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morality, order, and national and state
security. India has always had preventive
detention Acts on the statute book, including
more recently anti-crime and anti-terror Acts
of Union and State legislatures. Moreover,
the Constitution includes the provision for
proclamation of national emergency caused
by ‘war or external aggression or armed
rebellion’ under Article 352, during which
fundamental rights could be suspended as
allowed by Articles 358 and 359. It must,
however, be noted that the after the internal

emergency of 1975-77, the forty-fourth
constitutional amendment (1979) added the
exceptions of the fundamental rights against
double jeopardy (Article 20) and for protection
of life and personal liberty (Article 21) to the
general rule of the suspension of enforcement

of fundamental rights during the proclamatnon
of a national emergency.

Speaking generally, it is difficult not to
agree with Justice P.N. Bhagwati, speaking
for himself and jointly with Justices N.L.
Untwalia, S. Murtaza Fazal Ali, and P.S.
Kailasham in a seven-judge constitution
beach in Maneka Gandhi V. Union of India
(1978) that the relationship between Articles
14 (Right to Equality) 19 (Right to Freedom),
and 21 (Right to Life and Personal Liberty)
are the crux of the fundamental rights and
must be individually as well as jointly
protected. They'went on to reject the view
that if certain articles in the Constitution
exclusively deal with specific matters ana
where the requirements of an Article dealing
with particular matterin question are satisfied
and there is no infringement of the
fundamental rights guaranteed by the Article,
no recourse can be had to a fundamental
right conferred by another Article. They pointed
out: ‘This doctrine of exclusivity was seriously
questioned in R.C. Cooper's case and it was
overruled by a majority of the full Court, only
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Ray, J., as he then was dissenting.” They
cited several other cases in support of their

argument (e.g. A.K. Gopalan v. State of
Madras, in which the court had sustained
preventive detention on the plea that there
existed'procedure established by law’ for it
underthe Preventive Detention Act, 1950,
butstruck down Section 14 of the Act which
prevented even courts from accessing material
that formed the basis of the detention order
as unconstitutional). They concluded that a
law depriving a person of ‘personal liberty
guaranteed by Article 21, has to stand the
test of one or more fundamental rights
conferred under Articles 19 and 14, even
though the detention may have been ordered
under a legislation establishing a procedure
for doing that(para 5 of the Maneka Gandhi
case judgment). Thus the Maneka Gandhi
case went beyond the simplistic notion of
procedure established by law to bring in the
Indian constitutional law both procedural as
well as substantive due process of law akin
the US Constitution that the makers of the
Indian Constitution had deliberatively decided
to avoid(as narrated by Austin 1966). The
procedural and substantive due process
introduced by Maneka Gandhiwas further
reinforced by the Supreme Court in Selvi and

‘Others v. State of Karnataka (2010) and Union

of India v. R. Gandhi (2010).

However, two recent cases— Rajbala v.
State of Haryana (2015) decided by the
Supreme Court and Shaikh Zahid Mukhtar v.
State of Maharashtra (2016) decided by the
Bombay High Court - have revived the old
debate between procedure of law and due
process of law witnessed at the time of the
making of the Indian Constitution. In Rajbala,
a two-judge bench of the Supreme Court
rejected the plea of substantive due process
of law and validated the Haryana Panchayati
Raj (Amendment) Act, 2015, making certain
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the like. Both of these are principles with
chequered structuration rather than an
integrated theory of deductive nonological
formation. Their forms and contents changes,
for example, in a parliamentary government
(e.g. Great Britain, where there i1s no strict
separation of power nor a federal division of
powers), is a presidential-federal government
(e.g. the USA where there is both a strict
separation of powers and federal division of
powers and strong state rights), and in a
parliamentary-federal government (e.g.
Canada where there is fusion of legislative
and executive powers but separation of judicial
powers with power of judicial review of
legislative and executive actions s well as
federal division of powers with limited state
rights is theory but quite a wide quantum In
practice). India is historically closer to the
Canadian model but with some notable and

growing variations.

In the opinion of Justice (Rtd.) Ruma Pal
(2016: 254-5), ‘The India Constitution provides
[another] model of separation of powers.
While there is recognition of legislative,
executive and judicial bodies, it does not
expressly vest the different kinds of powers
in different organs of the state! (except the
executive powers in the President and

governors)? nor is there any exclusively in

the nature of functions performed by them.
Unlike the Westminster, Parliament in India
being limited by a written constitution is not
supreme and it does not possess the
sovereign character of the British Parliament.?
In India the Constitution is supreme and

legislation contrary to constitutional provisions
in void.’ The main grounds on which this can

clearly happen are the conflict of legislative
and executive actions with the fundamental
rights of citizens (Article 13) and federal
division of powers {Articles 264 and the 7th

£9

Schedule). This can and has happened on
the basis of contravention of the principle of
separation of powers too. Although the Court's
adjudications on these three cardinal
constitutional principles have been somewhat
erratic over the years, this is more particularly
true of the separation of powers. For example,
in an advisory opinion on a Presidential
reference regarding Delhi Laws Act 1912 the
Supreme Court said in 1951: ‘It does not
admit of any seripus dispute that the doctrine
of separation of powers has, strictly speaking
no place in the system of government that
India has at the present day under her own
constitution or which she had during the

British rule?

Yet the Supreme Court subsequently
stipulated that executive power is the residue
of functions of government, which are not
legjslative or judicial (Maharajdheiraja Madhav
Rao Jivaji Rao Scindia Bahadur v. Union of
India, AIR 1971 SC 530). In another case,
the Supreme Court invoked the doctrine of
unamendability of the ‘basic structure’ or
‘essential features’ of the constitution and
included the principle of separation of powers
as a part of these features (Keshavananaa
Bharati v. State of Kerala, AIR 1973 SC 1461).
In yet another judgment, the Supreme Court
invalidated the election of Prime Minister
Indira Gandhi from a Lok Sabha Constituency
in Uttar Pradesh denying her immunity of the
elections of PM and President from judicial
adjudication granted retrospectively under the
42nd constitutional amendment Act of her
government by the Parliament and held that
adjudication of a specific electoral dispute
was a judicial function, which Parliament,
even under its constitutional amendment
power, could not exercise (/ndira Nehru
Gandhi v. Raj Narain, AIR 1975 SC 2299).
And in 2011 the Supreme Court observed:
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argely determined py the Union executive

‘There is distinct and rigid separatioh of

powers under the Indian Constitution’ (State
of Uttar Pradesh v. Sanjay Kumar (2012) 8

SCC 537).

Adjudication of federal disputes has
already been discussed above in pars while
analysing some salient judicial doctrine of
constitutional interpretation. Here Were may
just refer to a chronic pathology In Union-
State relations vis-a-vis central intervention In
state government in case of a constitutionally

contemplated emergency under Article 356
when the government of a state cannot be
carried on in accordance with the provisions
of the Constitution due to the failure of the
constitutional machinery there for whatever
reasons (unspecified in the Constitution). In
the post-Nehru years since the late 1960s
this power was frequently and grossly abused
by all parties in power at the Centre for
partisan purpose against opposition parties’
governments in the states. Central intervention
in state governments under Article 356 was
first tested in State of Rajasthan and others
v Union of India, AIR 1977 SC 1361 challen-
ging the dismissal of nine Congress party
state governments by the newly elected
Janata Party government in 1977 on the plea
that in the Lok Sabha elections just then
held in all these mainly north Indian states
the people had voted to power at the Union
level the first ever non-Congress party since
India’s independence in 1947. The Court
sustained the action of the central

government; it citied the principle of separation
of powers as well as noted the absence of
clear criteria of the breakdown of the
constitutional machinery in a state in Article
356 as also of the constitutional bar: to the
cou_rts to Inquire into the contents of th

cabinet advice to the President in this re arde
The matter was said to be constitutiognall'
construed to be a ‘political thicket' |eft to b:

d sphere of operation’ for

the courts if the reasons given by the

President In his order are absolutely

extraneous, irrelevant, and based on persona]

with only a ‘limite

case in the instances In

The issue of judicial review of Presidential
proclamation under Article 356 was decisively
clinched in S.R. Bommai and Others v. Union
of India AIR 1994 SC 1918. The seven-judge
beach of the Supreme Court ruled that

although the President's ‘satisfaction’ about

the situation In @ state regarding the

y entailed by the breakdown of the

emergenc
ective’, the

constitutional machinery is ‘subj
o take action is not absolute but

power t
on relevant

reasonable and must be based
material. It must be exercised having regard

to overall constitutional scheme keeping I
view the requirement of parliamentary approva
of the proclamation within two months In
general, and in the extant cases consistent
with the principles of federalism and
secularism, which are parts of the ‘basic
structure of the constitution’. Hence while
dismissing a state government, the state
Assembly ought not to be automatically and
simultaneously dissolved so that in case of
parliamentary disapproval the suspended
Assembly may be revived and dismissed
government restored. Moreover, the procla-
mation is open to judicial review. Hence when
called upon, the Union of India will produce
the material before the Court on the basis Of
which the action was taken. The Court Wi
not examine the correctness of the materia
to the action taken. If it is struck down tn€
Supreme Court has the power to restore the
government and reactivate the Assembly Kept
under suspension. The Court declared the

proclamation in Karnataka and Meghalaya a5
unconstitutional for violation of the federa
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principle and constitutional in Madhya
Pradesh, Rajasthan, and Himachal Pradesh
is constitutional in defence of the secular
principle as fresh elections and new

government formations had already taken
place in the first two states, the court stopped
sort of undoing the fait accompli. (Para 434

of the judgment).

Adjudication of Constitutional Amend-
ments : For over a decade and a half after
the commencement of the Constitution In
1950, the working of the Supreme Court of
India broadly followed the pattern set'by the
apex courts in the Commonwealth
parliamentary federations in Canada and
Australia. Some early decisions of the Indian
Supreme Court relating to land reforms and
nationalisation of private economic operations
like road transport by Congress governments
in Bihar and Uttar Pradesh seemed to diverge
from judicial restraint and legal formalism of
Canadian and Australian judges. Constitu-
tional invalidation of zamindari abolition and
road transport nationalisation Acts on the
ground of violation of fundamental rights to
property and occupation brought the Congress
governments on their toes, and the Parliament

enacted the first amendment to the Consti-
tution in 1951. This amendment added the
Ninth Schedule to the Constitution as a
strong room against judicial interference In
progressive laws and policies of the govern-
ments in India. Any legislative enactment of
the Parliament or State Legislatures parked
there would become impervious to judicial
review. It paradoxically made those laws
higher than even the Constitution, so to say,
which in legal theory is supposed to be a
higher kind of law, presumably next only to
the natural law in political and constitutional
theory. Charismatic Prime Minister Nehru and
his Law Minister Ambedkar, however, carried
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all before them, and judicial restraint became
the hallmark of the behaviour of judges for
the rest of the Nehru era.

After Nehru's death in 1964, Indian
democracy found itself on choppy waters.
Nehru's own personal prestige and that of
his government had suffered a major dent in
India’s inglorious China War in 1962. In tne
twilight on the Nehru years, a new powerful
group of regional Congress party satraps from
Andhra Pradesh, West Bengal, Bombay, and
Karnataka had formed around the Congress
President K. Kamaraj, called the ‘Congress
Syndicate’ by journalists. This new power
bloc determined the political succession (0
Nehru, when he died in harness on May 27,
1964, in Lal Bahadur Shastri, and, on
Shastri's death at Taskent in 1966, in Indira
Gandhi. India’s performance under Prime
Minister Shastri was remarkably better in
meeting the veiled and later open aggression
by Pakistan in Jammu & Kashmir in 1965
than under Nehru in face of the open aggre-
ssion by China in 1962. But Shastri, after
winning the battle had lost the war diplomati-

cally in the perception of the people at the

Taskent peace settlement negotiated with
Soviet Union's intermediation. The perfor-
mance of the Indian National Congress led
by Prime Minister Indira Gandhi in the fourth
general election in 1967 was rather disas-
trous. The erstwhile dominant party somehow
retained its reduced maority in the Parliament
but lost in half of the States of the Union,
mostly in north India and in Tamil Nadu.

More or less simultaneous with the
electoral verdict of the people in 1967, we

_-ﬁnd a verdict by the Supreme Court that
marked a turning point in judicial behaviour

in India and in the institutional equation
between the Parliament and the executive,
on the one side, and the constitutional courts,
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anatory clause€ attached to this Artig|a

on the other. The issue arose out of a case exp| 210" he term law ‘includes’ an,
. - - says
challenging the Punjab Security of L2h legyislation. ~rdinance, order, bye-lay,

cation, custom or usage having

equlation notifi | |
- in the territory of India. The

the force of aw!
majority of judges on the Golak Nath bench

departed from the benches of the Supreme

Court that had earlier decided the Shanka;
' on of India, AIR 1951

Tenure Act which was put in 1964 in the
Ninth Schedule of the Constitution,to make
it impervious to judicial review. The Ninth
Schedule had been added to the constitution
by the First Amendment tO the Constitution
in 1951.It was contrived by the executive and
Parliament when agrarian reforms legislations
of the Congress governments relating to
abolition of zamindari system across different
states were challengedunder Articles 19 and
310of the Constitution that guaranteed the

fundamental right to property. The Patna I.-i.igh
Court declared the Bihar -amindari abolition

Act unconstitutional in Kameshwar Singh v.
State of Bihar.The First Amendment created

SC:458, ‘
Rajasthan, AIR 1965 SC: 845 ,which had also

considered the question of amenability of
fundamental rights. In the earlier judgements
the court had treated constitutiona]
amendments beyond the meaning of the term
" waw' in Article 13. This was indeed consistent
with comparative political and legal theories
that make a distinction between the

the Ninth Schdule as a strong room for
parking legislations intended to kept out of
the purview of judicial review. In Golaknath v.
State of Punjab, AIR 1967 SC: 1643, the
Supreme Court belatedly ruled that Parlia-

‘constituent power’ and ‘legislative power. In
Golak Nath, the court departed from this

' interpretation and thought that the word

includes’ in the explanatory clause in Article
13 is illustrative rather than exhaustive of the

ment's power to amend the Constitution
stopped short of Part Il of the Constitution

comprising fundamental rights, arguing that
the makers of the Constitution had envisioned

fundamental rights in an image of perma-
nence. The court clarified that under the
doctrine of prospective overruling, the first
amendment (1951), the fourth amendment
(195%), and the seventeenth amendment
(1964) that had abridged fundamental rights
will continue to be valid on the basis of the

earlier decisions of the court, but no further
amendment would be valid

'meaning of the term ‘law’; amendments are
indeed included within the extension of Its
meaning. The Court contended that tne
heading of Article 368 is ‘Amendment of the
Constitution’ but its subheading reads
‘Procedure for Amendment of the
Constitution’. It went on to contend that it
cannot be construed as a power in relation
to a Part called ‘Fundamental Rights’. The
court also justified its reversal of its earlier
decision as follow: ‘As we are convinced thal
~ the decision in Shankari Prasad’'s case IS
wrong, it is preeminently a typical case where
this court should overrule it. The longer it
holds the field the greater will be the sCOpe
for erosion of fundamental rights. As It
contains the seeds of destruction of the

How did this judgement fundamentally
alter Indian constitutional law? This shift can

be understood by the ch |
| _ ange in the judici
Interpretation of the term law’ | e

Cherished rights of the people the sooner It

IS overruled the better for the country (paré
26 of the judgement).
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The Indira Gandhi Congress government
which was re-elected with enhanced majority
in the snap election in 1971, reacted by
enacting the Twenty-Fourth Amendment to
the Constitution (1971) to supersede the
Golak Nath judgement as it had the result of
making the Parliament ‘to have no power to
take away or curtail any of the fundamental
rights even if it became necessary to do so
for giving effect to the directive principles of
state policy and for the attainment of the
objectives set out in the Preamble to the
Constitution’ (Statement of Objectives and
Reasons of the amendment). This amend-
ment altered the subheading of Article 368 to

‘Power of Parliament to amend the
Constitution and procedure thereof. It also
added a new section (3): ‘Nothing in article
13 shall apply to any amendment made under
this article.” A new Section (4) read: ‘No
amendment of this Constitution (including the

provisions of Part Ill) made or purporting to

have been made under this article ... shall

be called in question in any court on any
ground.’ It went on to reiterate ‘For removal
of doubts, it is hereby declared that there
shall be no limitation whatever on the
_constituent power of Parliament to amend by
way of addition, variation, or repeal the provi-
sions of this Constitution under this article’
(Section 5). The government proceeded to
enact the twenty-fifth Constitutional Amend-
ment (1971) to curtail the power of judicial
review. This amendment gave a total
immunity to any legislation seeking to give
effect to certain directive principles (Article
39, Sections b and c) from judicial scrutiny
either on the ground that they were inconsis-
tent with fundamental rights (under Articles
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Sripadgalvaru v. State of Kerala, AIR 1973
SC:1461. The court retreated and conceded
that the Parliament had the power to amend
any part of the Constitution, including the
fundamental rights. But it bounced back with
the ingenious argument that in doing so the
Parliament must not alter or destroy the ‘basic

- structure’ or ‘essential features' of the

Constitution. For the power to amend does
not amount to obliteration of the existing
Constitution or rewriting a new Constitution.
The constituent power of the magnitude of
repealing the Constitution or making a new
Constitution belongs to only a new
Constituent Assembly. The judicial doctrine
of the unamendability of the basic structure
of the Constitution has been criticised by
some on the ground that it was propounded
by a razor-thin majority of 7.6 of the 13-judge
constitution bench, and that different judges
subscribing to this theory gave different lists
of the supposed essential features of the
Constitution, only some of which happen to
be common.! The defenders say that the

- procedure by which the majority judgement

was delivered is a valid one, and the lists of

- essential features are only illustrative and not

meant to be, nor can they ever be, definitive
for all time to come. In some of its sub-
sequent judgements, the Supreme Court has
further illustratively added to the list of
essential features (e.q. in Minerva Mills Ltd.
v. Union of India,AIR 1980 SC: 1789; S.R.
Bommai v. Union of India, AIR 1994 SC.
1918), and consolidated the basic structure
doctrine by a unanimous constitution bench

of. .LR. Coehho v. State of Tamil Nadu, AIR

2007 SC: 861.

Extension of judicial review power to
constitutional amendments by the Supreme

| Court of India is the strongest instance of
The Supreme Court's response came in ~ judicial activism in Commonwealth

its judgement in.Keshavananda Bharéti parliamentary federations where the general

14, 19, or 31) or on the ground that do not
give effect to such policy.
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balance between Judicial activism in view of

the fact that the Constitution is a living
docu_rpent amenable to adaptability to
changing times ang social mores and judicial
reéstraint to preserve the balance of power in
favour of the Parliament and the need not to

replace the political view of the Parliament

by the judicial view of the court (Streinz n.d.
:107-9).

Another dimension of the evolution of new'
judicial power of the Supreme Court that goes
beyond the express intentions of the
Constituent Assembly of India is the power
of appointment of the judges of the
constitutional courts. As already discussed
In a previous part of this paper, after
considering several alternative methods the
makers settled for appointment of the
Supreme Court by the President, in
- consultation of judges. This is, of course,
the language of formality, as the President
here means the Union Council of Ministers.
Also, Consultation here does nof mean
concurrence. All this had changed under case
law by the 1990s. Although a series of
judgements since the 1975 are relevant in
understanding this development in
constitutional law, | will discuss here only
two of the most crucial ones, ie. Supreme
Court Advocates-on-Record Association v.
Union of India (1994) and its further
clarification and elaboration in |In re
Presidential Reference (1999). According to
the 1994 judgement, the recommending
authority to the President for appointment of
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the Supreme Court judges is the Collegiyp,
of judges consisting of the Chief Justice of
India and four of the seniormost judges of
the Supreme Court, whose recommendatig,,
s binding on the executive. The execytj,,
may return the proposed pane|
objections, if any, which the court May
accept. But if it reiterates
recommendation is finally binding on .
President. The 1998 judgement, reporteq |,
the All India Reporter in 1999, has amplifieq
the consultation process, which now virtya|,
means concurrence; it says, however, that is
a recommendation made by the Chief Justica
on behalf of the collegium does not comply
with the 'norms and requirements of the
consultation process’ is not binding an the
executive. The recommendation must be

practically unanimous; even if two judges
disagree, It would not be a valig
recommendation. The primacy of the opinion
of the Chief Justice requires his/her consent
with the majority opinion. Yet the sole opinion
of the Chief Justice is not sufficient. Strong

and cogent reasons (only positive ones) must
be given if a person’s name is considered in
the process of consultation but not
recommended. The views of other judges
consulted must be in writing and all this must
be conveyed to the executive along with
recommendations of the Chief Justice. Some
additional points in this advisory opinion of
the Supreme Court related to the procedure
of appointment and transfer of judges of the
High Courts, which is beyond the scope of
this paper.

PIL/SAL : A major dimension of th€
evolution of judicial power in new directions
Is what has commonly come to be popularly
Known as public interest litigation (PIL) ©f
‘What some legal experts have called ‘social
action litigation' (P.N. Bhagwati 1987; Upendr@
Baxi 1987). This democratisation of thé




The Supreme Court of India

judicial power in India was partly fuelled by
the political populism of the internal
emergency regime of Prime Minister Indira

Gandhi (19975-77) and the guilty conscience
of some Supreme Court judges who had
found themselves practically powerlessto
resist or acquiescent to the authoritarian
political pressures from the powers that be
during the emergency. PIL/SAL coincided with
the electoral restoration of democracy in the
post-emergency parliamentary and Assembly
elections in 1977-78. This popular
accessibility to the courts is facilitated by
changing the conventional rule of /ocus standi
whereby a case would arise only on narrow
legality and be brought to a court of
constitutional jurisdiction only by the directly
affected parties. The Supreme Court in the
late 1970s/early 1980s showed inclination and
changed its rules of business or procedures
by permitting a third party, a non-governmental
organisation, a judge oneself, a stray letter
to the court to initiate a legal action In a
case of oppression, denial of rights and
justice to some, In general. To quote, Upendra
Baxi (1987: 32): ‘People now know that the
Court has constitutional power of intervention,
which can be invoked to ameliorate their
miseries arising from repression, governmental
lawlessness Ofr administrative deviance.
Undertrial as well as convicted prisoners,
women in protective custody, children In
juvenile institutions, bonded and migrant
labourers, unorganised labourers,

untouchables and tribes, iandless agricultural

labour who fell prey to fauity mechanisation,
women who are bought and sold, slum
dwellers and pavement dwellers, kin of victims

Court seeking justice’.
As a first step in Sunil Batra V. Delhi
Administration (1979) the Court recognized a
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departure from strict rule of /ocus standi In
favour of the down and out and permitted
civic social activists/NGOs to move the court
for the enforcement of their legal and
constitutional roghts.Commenting on the PIL
cases. Lavanya Rajmani and Arghya
Sengupta (2010: 87), commenting on the four
decades of judicial activism via PIL, remark:
‘The Court typically passes a series of interim
orders in the nature of “continuing mandamus’
— that is, it keeps an issue under the judicial
gaze and passes orders tailored to the
demands of continually evolving situations...In
such public interest cases, the Court has
passed over 200 orders in two decades. Al
the conclusion of this process, the Court can
and usually will pass forward-looking and
wide-reaching decree, whose enforcement it
may well continue to monitor through relevant

committees.’

There are. however, critics who do not
share theappreciation and optimism evident
above. Prashant Bhushan (2007 170) sounds
o note of caution: ‘The activism of the
Supreme Court in the last decade is most
evident in environmental cases, particularly
cases involving the urban environment Or
deforestation... [It] must be noted that in a
number of cases where the cause of
environment was pitted against “development
projectss”such as large dams, or even hotels
and housing colonies, even the cause of
environment gave way to the interest of such
development. It is important to note that in
many of these cases, the legal soundness
of the case was also evident from the fact
that some of the judges gave dissenting
judgements, or that the court went against
the advice of its own expert committee.’

Moreover, the halcyon days of PIL/SALSs

appear to have suffered some loss of elan.
For one thing, the Court has faced increasing
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al headwinds from ascendant

ideologic
engeantly

neoliberalism as well as a Vv !
confrontational executive branch, especially

after the return of a single-party BJP majonty
in the Lok Sabha in 2014 after three decades
of hung houses since the last one-party
majority won by the Congress In 1984. The
executive has been slow In filling judicial
vacancies and the Court itself has shown
internal decay and division. A recent
judgement of the Supreme Court shows a
perceptible retreat from its earlier zeal .for
judicial activism. In a 5-judge constitution
bench judgement on a bunch of petitions filed
by NGO Public Interest Foundation, former
Chief Election Commissioner J.M. Lyngdoh,
and some political leaders seeking direction
to the Election Commission of India to
disqualify from polls those candidates against
whom charges have been framed In criminal
cases. the court cited limitations on getting
into law-makingand left it to the Parliament
to address this issue.by enacting ‘a strong
law' as ‘the nation eagerly waits for such
legislation’ (The Indian Express, New Delhi,

Seeptember 26, 2018: 1-2).

There are also problems of excessively
expensive justice and creeping corruption in
higher judiciary, rampant corruption and
inordi_nate delays in the lower courts. There
was a rare case of attempted removal of 3
§ypreme Court judge, Justice V. Ramaswamy
in 7993 on charges financial irregularities
dunpg his tenure as the Chief Justice of the
Pt_mjab and Haryan High Court. which had
faul_etd due to the requisite majority in the
Rajya Sabha. More recently incid
allegations of corrupti | ' —

ruption against Chief Justice
of the Supreme Court and High Court i X
have tended to InCrease. A ¢ Uﬂjudges
_ A Calcutta High
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after judicial inquiry and parliamentary

proceedings. Sikkim High Court Judge
Justice Paul DanielDinakaran, resignedin JUI;;
2011in the trail of allegations of COrtuptio,

and initiation of the process of removal in
Parliament even before its conclusion |,

January 2018 CJI Dipak Misra recommenge,
the removal of the Allahabad High Court jy dge
Justice Shri Narayan Shukla, after an adverse
report by an in-house panel in the Supreme
Court on granting of permission by him tg 5
private medical college to admit students
despite a ban by the Medical Council of Indis
and Supreme Court orders on the issue

Nevertheless, the higher judiciary in Indjz
continues to be more professionally
committed, least corrupt and authoritarian,
more likely to self-correct, and most

legitimate organ of the Indian political system
in public perception.The reasonably high
standards of performance of the higher
judiciary in India has been sought to be
emulated by the judiciary in the neighbouring
South Asian countries in some ways In
Bangladesh and Pakistan. For example, the
Supreme Court of Bangladesh in July 2017
in a PIL case quashed the 16th constitutiona:
amendment which had divested the Supreme
Judicial Council consisting of the Chief Justice
and the next two senior most judges of the
Supreme Court to remove Supreme Court
judges after following due processfor
Incompetence or misconduct and armed thé
country’s Parliament with this power as was
the case in the original Constitution of 1977
The Supreme Court sustained the judgemen!
of the High Court against which the
QO.Vernment had gone in appeal. In the
opinion of the High Court the amendme”t
was ‘illegal and unconstitutional’ as it we""
against the principles of separation of power®

and independence of the judiciary. The high
Court verdict had also maintained th?
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‘Keeping Article 70 of Bangladesh Constitution
as it is, members of Parliament must toe the
ine in case of removal of any judge of the
Supreme Court. Consequently, the judge will
be left at the mercy of the party high
command.’ (Haroon Habib 2017). To quote
Arundhati Katju (2018) in the comparative
context: ‘In comparison, the US Supreme
Court has usually refused to engage
comparative law. It is swinging decidedly to
the nght. Given the emergence of majoritarian
forces in US, UK and Europe, the biggest
reason for the Indian Supreme Court's global
relevance is the anti-majoritarian role it has
adopted. Constitutional courts will be looking
for a new leader amongst liberal courts. The

time is ripe for the Indian Supreme Court to

take up this role.’

VIL. Conciuding Remarks

- The post-1970s literature on the Supreme
Court of India are unanimous on the paradigm
shift in judicial behaviour and the balance of
forces in the equation among the
governmental institutions. The Rudolphs
(1987: ch.3) problematised the evident
'struggle over stateness: judicial review versus
parliamentary sovereignty.’ Austin (2000: 13),
writing about ‘the struggle for custody of the
Constitution’ opined: ‘Despite occasional self-
inflicted wounds, the court had been the
bastion of the Constitution. Parliament enjoys
the authority to amend the Constitution. The
court has authority to measure amendments
against the basic structure doctrine.” Mehta
(2007: 74-5) concedes the contingent rise of
judicial sovereignty’ in ‘India’s unlikely
democracy’, but adds that ‘there is a profound
Inner conflict at the heart of India’'s
constitutionalism: The question “who is the
Constitution’s final arbiter?” admits no easy
answer. The court has declared itself to be
the ultimate judge, and has even assumed

37

the power to override duly enacted constitu-
tional amendments... In India, Parliament and
the judiciary have been and are likely to remain
competitors when it comes to interpreting
the constitution.” Upendra Baxi (2016)
reflecting on the emergent phenomenon of
what he calls ‘constitutional hegemony' In
India, postulates three forms of prudence,
..e. legisprudence, jurisprudence, and demos-
prudence, and hypothesises the Indian the
Supreme Court's moving towards demospru-
dence via SAL, Court-appointed ‘socio-legal
Inquiry commissions’ and ‘a new partnership
of learned professions with social and human
rights movements and investigative and print
and electronic journalism’(p. 105). However,
like Mehta above, Baxi here leaves his
conclusion open-ended: ‘Yet any verdict on
demosprudence is premature; is it true to
say that in the full absence of a degree of
judicial consistency, substantive due process
may amount neither to jurisprudence nor to
demosphere?’ (p. 109). Our own analytical
elaboration in this paper conforms to this
broad scholarly consensus verging on
something akin to Heisenberg's uncertainty
or indeterminacy principle in quantum
mechanics!

The first single-party majority in the Lok
Sabha, after a decade-and-a-half-long minority
party-led coalition governments,won by the
BJP in the Modi-led NDA government since
2014 has revived some of premonitions of
uncertain institutional balance between the
government and the Supreme Court. Although
the judiciary has not faced the same degree
of threat to its independence as during the
1970sincluding the internal emergency
proclaimed by theCongress party regime
under Prime Minister Indira Gandhi in 1975,
the issues of judicial reforms with implications
for the appointments and promotions in the
courts with constitutional jurisdictions have
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been reopened by the Modi government. The
tension between the parliament and executive
on the one hand and the judiciary on the
other is not new. But the latest round of
conflict is the unprecedented combination of
factors like the Supreme Court more strongly
determined to resist yet publicly divided
between the CJI and his senior most
colleagues in the judicial collegium, the CJI
facing the motion of removal in the Rajya
Sabha and the government willing to help out
but not without the motive of gaining favours
from the court. A lot depends on the judicial
instinct for independence and impartiality and
the electoral fortunes of the Modi government
in the forthcoming general election in the

summer of 2019.
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India’s International Activism ... ...

The rise of corona virus and its deadly
attack across nations and continents,

infecting millions of people and causing tens
and thousands of casualties in as advanced

countries as the US, UK, Italy, Spain, and
France has dealt a powerful blow to human
health and security across the globe. While
nations were down in despair, clueless and
groping in dark about the appropriate
response to the Covid-19 challenge, India,
under Prime Minister *‘Modi, rose to the
occasion, took the gauntlet and lead from
the front in challenging the pandemic. This
was the time when India displayed to the
world its mettle as a true global leader, with
approbations showered on the country ana
the leadership in no small measures.

Adopting a multidimensional approach
from both within and outside the nation, Modi
has appealed to principal leaders of the world
for global solidarity and global engagement
backed by a coordinated response in fighting
the deadly virus. In doing so, he has treaded
carefully, walked a tight rope and fine-tuned
his own responses and initiatives in a manner,
which is just and impartial, and bereft of blame
game— a practice that has become integral
to modern international relations. Unlike the
US and the west, who have openly and
repeatedly criticized China for the outbreak
of virus calling it as the ‘Chinese/Wuhan
Virus’, with China equally rebutting the
charges, Modi has done well in remaining
neutral and not accusing China or acting In
a partisan manner. Instead, by resorting to
the language of appeals, persuasions,
cooperation and solidarity, he has
strengthened his own credentials as a global
leader. Infact, moving beyond his own

prescriptions, he lead the world by his

meaningful actions in extending a helping

hand and providing the much desired relief to .
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many of the corona-stricken countries. His
well-crafted policy initiatives, in conformity to
the WHO guidelines, have largely yielded
positive results and brought international
acclaim in large measures. Such has been
the Modi effect that big powers, including the
USA. Russia, China, almost the whole of
West Europe and a large part of Latin
America. have looked upon India as a torch
bearer in this hour of unprecedented tragedy,
constantly seeking India’'s wisdom and
assistance to sail through the crisis. So what
are the major highlights of Modi's approach
to combating Covid-19 in light of international
perspective? How has Modi excelled the
global leaders, while others of his ilk, such
as Trump, Xi Jinping, Putin, Boris Johnson
have sulked? A number of defining
characteristics of the Modi approach could
be delineated which have catapulted the
Indian Prime Minister to the top of the world.

Decisive leadership

To begin with, Modi is known for his
decisive leadership. Meticulous planning and
timely intervention, backed by a resolute
political will has added luster to his leadership.
While China, which remained in denial mode
for long and while many other countries
remained non-serious, allowing the disease
to settle in, Modi was quick to sense the
rising menace of the deadly virus. The Indian
leader came in action mode as soon as the
gravity of the coronavirus became apparent.
Even before the first corona virus case was
reported in Kerala on January 30," protective
measures came into effect much early. A
series of decisions were taken on an urgent
basis as early as January 17, when travel
advisories to Indians living abroad were issued,
particularly for Wuhan, were approximately
500 medical students were residing.”




Subsequently, the government revised the

travel advisory asking the public to refrain
from traveling to China and that anyone with
.travel history in China since January 15 2020
and from now on could be quarantined. It
also cancelled the Indian visas issued to

Chinese passports and applicants of other
nationalities residing in China.’ Thermal
screening of passengers arriving from China
began from January 21. On January 21, seven
international airports in India were directed to

conduct thermal screening of passengers
arriving from China.* This was expanded to

20 airports by the end of January. In February,
thermal screening was extended toO
passengers arriving from Thailand, Singapore,
Hong Kong, Japan and South Korea. By the
end of February, Nepal, Vietnam, Indonesia
and Malaysia too were added to the list of
thermal screening.”

Again, while events like Corona hotel
parties and Corona beach parties were being
organized in a number of western countries,
and while Heads of States and/or Govern-
ments of a number of countries refused to

curtail the rights of people to contain the
virus, India initiated a unified and a
coordinated attack on the virus. A high-
powered Group of Ministers (GoMs) was set
up under the direction of the Prime Minister
to ‘review, monitor and evaluate the
preparedness’ to combat Novel Coronavirus
n India. The GoM comprises the Ministries-
th_e Home, Foreign, Finance Health and the
' Clivil Aviation Ministry including the Defence
Ministry.” Top government aids and ministers
worked together with the Prime Minister's

Office (PMO) which emerged as the nodal
centre in combating the disease

~ thousands O

]

3

sanitation, nutrition and living standardg with
no population pressures, the developed Wes,
s struggling with the pandemic, recording, .

high degree of casualties, let alone teng ang
¢ infected people. In Stary

~ |India, being handicapped on -
above parameters, still seems to be aheaq
in fighting the virus. Modi, who just a yq..
back was maliciously described as "Divigq,.
in Chief”” by a partisan US magazine, shoye,
mirror to his critics by his decisive, respong;y,
and visionary leadership. His swift and timely
tervention was hailed by India's wyq
representative, Henk Bekedam, who obsene
«/ think the commitment of the Indjz,

government from the top level — the Prime
Minister's office himself — has beej
enormous, very impressive. This is one of
the reasons why India is doing very wel| |
am very impressed that everyone has been

mobilized.” ®

India’s international activism: The evacu-
ation missions

An important dimension to the Indian
approach ‘in coronavirus management has
been the massive relief, rescue and
repatriation exercise undertaken for Its
nationals stranded abroad, as well as, for
facilitating the return of foreign nationals back
to their respective countries. Until March 25
the day national lockdown was imposed
banning all movements of domestic and
international flights; thousands of Indians hac
already been airlifted from diverse parts ©f
the world. Herculean evacuation missions
were conducted, at very short notice, bringind
back thousands of Indian students an
professionals from Iran, Italy, Spain, ChiM
and other countries. Not only its own peop
It air-lifted scores of foreign nationals an
enabled their safe return to their respect'



countries. Evacuations from China posed
difficulties as China suspected this would
dent its international ratings and would also
fuel suspicion and concern among nations.

Notwithstanding, India skillfully used its
diplomacy ana got its nationals pulled out of
China.® However, this stands in sharp contrast
to Pakistan, who repeatedly refused to rescue
its own students and nationals stranded In
Wuhan citing ‘larger interests of the region
and the world’. Not daring to annoy China,
its all-weather friend, rather dancing to its

tune, it repeatedly turned down the evacuation

pleas of its nationals.”

These evacuations conducted over
several days jointly by Air India and Indian

Air force under the supervision of the Ministry
of External Affairs (MEA), won international

good will and appreciation for the government.
A timeline of Indian evacuation mission shows
the strength and the will power of the nation
to act as a responsible global power in times
of crisis. The rescue mission began with
Wuhan from where 324 people which included
three minors, 211 students and 110 working
professionals were evacuated by India on
February 10."" On February 2, India evacuated
323 |ndians and seven Maldivians from Wuhan
region by its Air India flight."? India sent its
third rescue mission to Wuhan on February
27 from where the Indian Air Force evacuated
112 people, which ncluded 76 Indian nationals
and 36 foreign nationals (23 nationals from
Bangladesh, 6 from China, 2 each from
Myanmar and Maldives and one each from

South Africa, USA and Madagascar. During
this mission, India also sent 15 tonnes of

medical supplies— masks, gloves, defibri-
llators, and other emergency medical
equipments to Wuhan as a mark of support
to the Chinese government in fighting the

coronavirus.” Besides, it was also a friend-
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ship gesture keeping in view the 70th
anniversary of diplomatic relations between
the two countries. The Indian response was
also in conformity to the Indian ethos of
helping others in the hour of their need. India
took this huge step in accordance with its
own principle of ‘Neighbourhood First’ And all
this, when India itself was facing 2
tremendous shortage of medical devices for
its own population. Unfortunately, instead of
acknowledging India's goodwill gesture, China
consistently created road blocks, first by
delaying clearance of the flight from Delhi
carrying supplies to China, and second, Dy
obstructing clearances required for Indian
nationals to leave China."

Undeterred by the setbacks, India
overcame all hiccups, again with Modi's
leadership in the background. The Indian
evacuation missions did not stop here.
Another 123 people, including 119 Indians

" and five nationals from Sri Lanka, Nepal, South

Africa and Peru were evacuated on the same
day from Japan by an Air India flight.” The
Indian Air Force airlifted 58 Indian pilgrims

~ from Iran and the next day, another batch of

44 passengers was evacuated from Iran. Air

India brought back 83 people from ltaly on
March 11. This comprised 74 Indian citizens

and 9 American citizens of Indian origin. All
evacuees were placed under quarantine for
14 days in an army facility.” A big group of
Indians numbering 218 were evacuated from
ltaly and brought back by a special Air India
flight on March 15."® Again, on March 22,
263 Indians returned by a special Alr India
flight. Mandatorily, they were all seht for

quarantine for 14 days at medical facility of
the ITBP in Delhi.*® On the same day, another

group of 234 Indians, including 131 students
and 103 pilgrims were airlifted from Iran. On

reaching India, they were shifted to quarantine
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in India or Indians strande

in any overseas country. The MEA worked i,
nc with different Ministries, Indian Missiop«
:)r:d consulates abroad, the foreign ministrieg

at an Army center in Jaisalmer, Rajasthan.”
Additionally, 53 Indians, almost all student§.
were evacuated from Tehran and Shiraz In

Iran on March 17 followed by yet anothgr +o Ar India an 4 the Indian Air Force, anq
irli ents from Iran on March 29. _ nments. The pre
:_'::;0:"2;2 Stalild medically examined and varlgu;sn ifts;es SGeoe‘:]e; ———— tfan:;’:t
: - ande | :
compulsorily quarantined for 14 days In gqation of the MEA from being a power-corridor

Rajasthan.*' According to government figures
India evacuated more than 60.000 foreign

nationals from 72 countries staying in India

ucture of elitism into @ Ministry wit,

. humane face, attending to help calls ng;
only of problem-stricken Indians abroad, b

. st B8
during the ongoing coronavirus Crisis.

Meanwhile, the Indian Government has

initisted another massive evacuation exercise-
the Vande Bharat Mission- Phase 1 and 2-
to bring stranded Indians back home and also

also of foreigners stuck up in a foreign lanc
and appealing to the MEA for help. The MEx
responded promptly to such calls and even
in many cases, contacted the foreigy

governments, giving details and requesting

to facilitate the return of foreign nationals
stranded in India since March 25. India banned
all domestic and international flight
movements during the lockdown period. The
Vande Bharat mission, being conducted
under the ‘Ministry of Civil Aviation In
coordination with the Ministry of External
Affairs, flew over 11,300 people back to India
in the first phase that extended from May 7/
to14. In the second phase, initiated from May
16 until June 5, 149 flights are to be operated
to bring back around 30,000 Indians from 40
countries, which include 13 flights to come
from the US, 11 from the UAE, 10 from
Canada, 9 each from Saudi Arabia and the
UK and 8 each from Malaysia and Oman,
seven each from Kazakhstan and Australia.
Thousands of Indians and foreign nationals

have been evacuated till now under the Vande
Bharat phase-Il mission #

It.is noteworthy that behind this massive
exercise, lies the well-oiled machinery driven
oy the Government of India under the
coordination of the Ministry of External Affairs
(MEA). An inter-ministerial Covid-19 Cell was
set up in the MEA on March 25, which worked
24x7, along with a 24-hours helpline for

immediate action, be it Indian or a foreigner *

"These massive repatriation exercises
conducted by the Indian government have
enhanced its international image as 2
humane and a responsible democracy
besides elevating its stature as a major
international actor.

Neighbourhood Diplomacy :
The SAARC initiative

Along with the evacuation missions, the
Covid-19 situation has seen India’'s foreign
policy initiatives going up in top gears. India
took initiative in addressing the regional anc
international community through severa
diplomatic platforms, as SAARC, the - 2C
platforms, NAM and the BRICS. While other
nations have generally remained passive I"
these troubled times, India’s activist approact
has refurbished its image and given it a nev

lead among the comity of nations.

When the Presen't government took OVe
the reins in 2014, it inaugurated the policy ¢
Neighbourhood First’. The ongoing virus 5
has once again afforded India the opportl»’“'“
to showcase its policy of friendship an
COOperation to its immediate South Asial
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neighbours. Prime Minister Modi took the initi-
ative in addressing the Heads of Governments/

States of the 8-member SAARC on March
15 through a video conference, wherein he
appealed to the leaders to work unitedly to
combat the virus, while reassuring India’s all
possible help. The address, attended by all
Heads of States/Governments barring
pakistan, carried a subtle message of India’s
continued regional supremacy, irrespective of
the present inactive status of the SAARC.
Another strategic message signaled was the
indispensability of India to the member-States
in critical situations like the present one and
that it was India, not China or the United

States, which had the capacity to rescue the

South Asian countries in acute circums- '

tances. Conversing with the SAARC leaders,

Modi emphasized on the need for a joint
strategy saying: “/ would like to propose that
the leadership of SAARC nations chalk out

a strong strategy to fight corona virus. We
could discuss, via video conferencing, ways
to keep our citizens healthy. Together we can
set an example to the world and contribute

to a healthier planet.”*

In keeping with a profile of a global leader,
Modi not only expressed concern at the rising
menace of the virus, but also suggested a
road map in combating the pandemic. He
proposed to set up a ‘SAARC Emergency
Covid-19 Fund’ to combat the corona virus
disease, pledging to contribute 10 million US
dollars, while exhorting other countries to
liberally support the fund. India took prompt

steps to activate the fund assuring the
SAARC leaders that it was ready to be used
immediately, through its embassies, as per
the requests of the member-countries.
Besides, India also took steps to set up an
Integrated Disease Surveillance Portal to
detect the presence of virus among people.
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Sharing technology and imparting training on
IDSP was also proposed by India. In addition,
India offered the using of the SAARC Disaster
Management Center as a common platform
for conducting research on preventing the
spread of Corona pandemic in South Asia.

In his speech, Prime Minister Modi
informed the leaders of India’s initiative In
setting up of a rapid response team of doctors
and specialists, together with Personal
Protective Equipments (PPE) and other
medical gadgets used to combat the
pandemic. It was reassured that India, if need

be, could also provide online training capsules

to member states in emergency circum-

stances. Displaying true characteristics of a
global leader, Modi asserted: "We can

respond best by coming together, not growing
apart—collaboration not confusion, preparation

not panic.”

Modi's outreach to South Asian countries
was widely hailed by the SAARC leaders
expressing gratitude to India for evacuating
their citizens from China, Iran and Italy during
the ongoing crisis. While Modi's online
address was personally attended by the
Heads of the States/Governments, Pakistan
in sharp contrast joined the address at the
last minute and that too through its health
minister, Zafar Mirza. As usual, Pakistan
played its Kashmir card even in midst of the
present humanitarian disaster.

India’s constructive use of the SAARC
platform comes at a time when this
organization had almost become redundant
following India’'s refusal to participate in the
2016 SAARC Conference in Islamabad
holding Pakistan responsible for engineering
the Uri terror strike. India’'s stand was
replicated by Afghanistan, Bangladesh and
Bhutan, which ultimately led to the calling-off
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ce. Since then, the SAﬂ_\BC
e Unlike inviting
taking ceremony

6f the conferen .
has lost its diplomatiC edg

' th-
SAARC leaders at his oa
in 2014, Modi invited the leaders of the

| | f his second
TEC nations during start O
_ ad of the Government.

India’s policy of Neighbourhood First stands
on the same pitch as of SAARC. HoweVver,

owing to the largely negative role of Pakl§t§n.
India initiated diplomatic efforts for revuw'ng
other regional organizations as an alterna.t|v.6
to SAARC. But the fact remains, that it IS
SAARC from where India’s strength gs .a
regional power emanates. AS such,‘ It !s
difficult for India to keep this organization In
abeyance for long. This cannot, however, be
possible unless life Is infused in the
organization and the lead in this direction
has to come from none other than India. The
present corona pandemic IS thus an
opportunity for India, which Modi has used it
deftly by organizing this SAARC address.

At the same time, it is to be noted that
neither China, which shares boundaries with
a number of SAARC countries- Afghanistan,
Pakistan, Nepal, Bhutan and Myanmar-, and
nor Iran that have common borders with
Afghanistan and Pakistan have come to the
rescue of South Asian nations in the wake of
corona pandemic crisis. Instead, China has
earned huge profits out of its supplies to
these corona-stricken countries, sparing
none, not even its all-weather friend Pakistan
from paying through its nose. Many of its
consignments have been rejected as sub-
stapdard. When looked at the BIMSTEC
nations, Thailand and Myanmar, are two

countrie:s:. enjoying close strategic and
commercial relations with China. But during

the. ONngoing crisis, China remains invisible

India that can serve as a reliable partne, .
its immediate and extended neighboyrs.
SAARC and ASEAN. The expc?rting of the
anti-malarial drug Hydrochloroquine, the Mosy

trusted medicine at the moment in treating

virus patients, to countries of thegq

ironically including Ching
26

the corona
twa grouping,
reestablishes the fact.
Thus., a ray of hope in reviving the
SAARC has been rekindled, though it may
e too speculate.”’ Hailing India’s SAARC
nitiative, Margaret Harris, the spokesperson
of the World Health Organisation, said,
“Modi's initiative Is a positive and welcome
step and the world needs 1o work together in
this hour of crisis....We are very heartened
when we see this. When | talk about
community, | don’t simply mean communities
in each country, it's the world community
and we as the world need to work together.
So this strong regional initiative is very
positive and welcome step”.” Close on the
heels of the SAARC initiative; India sent relief
material to Afghanistan, Bhutan, Bangladesh
and Sri Lanka. Before that, it sent teams of
doctors to Maldives, Nepal and the UAE.

International outreach :

‘Modi’s G-20 address

The SAARC initiative was followed by
Modi's G-20 address at the “Extraordinary
Virtual G20 Leaders’ Summit” on March 26.
The address was in tune with India’s foreign
policy objective of playing a bigger role at
the global level. Working quietly, behind the
scenes, India spoke with Prince Salman, the
Saudi Crown Prince and current G-20 Chair
over the phone to explore such a possibility
The summit, one again, largely a result of
Modi's efforts, afforded India a viable
Opportunity to display its growing international

Stature, even in times of the Covid-19
pPandemic.
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Like the SAARC address, India used the

G-20 platform to extend its hand of friendship
to the world’s frontline states. India realized

the acute significance of the present juncture
when the world's leading powers were In throes
of a raging crisis and they needed a helping
hand from the Indian establishment The Prime
Minister did not disappoint them, as unlike
other G-20 leaders, he focused his address
entirely on the world’s humanity and mankind.
Constantly exhorting the interna-tional
community to place human lives, human
security and human well-being in the centre of
all state activities, he emphasized that there
was “the need for putting human beings at the
centre of G-20 vision of global prosperity and
cooperation, freely and openly share the
benefits of medical research and development,
develop adaptive, responsive and humane
health care systems and promote new crisis
management protocols and procedures foran
interconnected global village.” He remir.ded
the global community ‘how too often the human
aspects had been subsumed by focus on
economic and financial issues.’ Calling upon
the global community to seize upon the
opportunity thrown up by the pandemic, he
exhorted the G-20 nations ‘to unveil a new
concept of globalization with focus on
humanitarian issues and on addressing
challenges like climate change and terrorism.’®

Highlighting the role of nations and the
global organizations in the face of the current
Covid-19 crisis, he pointed out how the present
international health infrastructure represented
by the World Health Organisation (WHO) has
been rendered old, outdated and inadequate
to handle the present pandemic. Sounding 2
note of caution that unless the required
institutional and operational changes are

brought in, WHO will remain ineifective to deal
with such challenges. He thus advocated for
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empowering and strengthening the WHO In
terms of its “capacity of early warning or
development of effective vaccines, or capacity
building. Applauding the decision of the G-20
group to inject 5 trillion dollars in the global
economy to counter the social and economic
impact of the Covid-19, he stressed on the
need for having a concrete action plan to deal
with the corona pandemic.””® With all this,
India played a key role in eliciting a global
coordinated response to challenge the corona
pandemic.

Modi's G-20 address should also be seen
in light of India hosting the G-20 Presidency
in 2022. This is going to be a huge challenge
and an opportunity for India, the preparations
of which have already been initiated with the
present one. The issues of global economic
governance, the reform of the Bretton Woods
institutions, setting the framework for trade in
services and digital economy and many more
such issues will dominate the proceedings,
for which India would be required to play an
active rol2 and promote its economic interest
in the midst of global competition. Besides,
as the President of the 20 most powerful
economies of the world in 2022, India will have
to demonstrate its intellectual capacity,
capability and competence 10 head this
powerful organization. With Modi in place, the
stage is perfectly set for India in 2022.

BRICKS Foreign Ministers Web Summit

The BRICKS Foreign Ministers Web

Summit was held on April 28. Continuing
India’'s theme of reforming the multilateral

institutions forward, S. Jai Shankar, India’'s
External Affairs Minister, highlighted the
threats posed to global institutions in recent
years, and more particularly during the
ongoing Coronavirus challenge. Without
naming the multilateral institutions facing
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criticism for their inaction over the

ut the apprehensions of
nity loosing trust and

confidence in them. He therefore, called for

reforming and restructuring of the glgbal
institutions, a demand, which India has raised

consistently at all prominent internatiqn?l
forums in recent years. Representing Indlla S
concerns, he exhorted the BRICS grouping,
which constitutes around 42% of the world
population with impressive growth, trade and
investment: to undertake strenuous efforts to
rebuild their domestic economies, being
mandatory as it was for protecting their
populations from loss of jobs and livelihoods
and further miseries. He observed that strong
domestic economy would lead to rejuvenating
of the international economy and towards this,
businesses especially the Medium, Small,
Micro Enterprises (MSMEs) must be
strengthened and promoted, as India was
doing at the moment. Apprising the BRICS
leaders of India’s initiatives at the regional,
international and domestic arenas, he called
for recognizing the efficacy of the traditional
medicine systems in strengthening the
immunity system in fighting the pathogen.

| India used the BRICS platform, not only
to inform the members of the dangers of the
covid-19 virus, but more importantly
highlighted the need for urgently coming
together and forging a united response against
this common and invisible enemy. Only a
united and coordinated response by all
member states, he observed, can rescue the
global economy, including the trade and
supply chains, which stands seriously
ruptured due to the present crisis.*’

The NAM Virtual Summit -

Unlike skipping past NAM summits
organized twice during his tenure since 2014,
Modi addressed the Non-Aligned Movement

severe
virus, he pointed O

the global commu

Review of Polig
IQ3

(NAM) Virtual Summit on May 4
Covid-19 as the "most serioys challe

confronting the humanity during then|g
several decades, he called for i”Crea;gt
global cooperation and united action @trJ
combat the coronavirus challenge lo
showcasing India’s role in supplying Cow(;
19-related critical drugs to more thap , e
countries, including 59 NAM members. -
well as, repatriating thousands of Strandegy
foreign nationals from India and |ngj,,
nationals from abroad, he exhorted tx,
nations to come out of their inward-lo()king
attitude and contribute to heightened glgp;
engagement and solidarity. Like his previgys
addresses at SAARC and G-20, he once
again emphasized on the need to reshape
globalization so as to become more INClusive
and humane. Beyond the diplomatic niceties
India’s presence at the NAM summit after a

gap of five years, only underlines India's
willingness to use all available regional anad
political platforms in generating a global
response and solidarity against the pandemic.
Notwithstanding the low-priority accorded to
NAM in India’s current foreign policy, Modi's
appearance also marks “ an attempt to fil
the leadership vacuum in the global order
when both China and the United States have
exposed their vulnerabilities. India has shown
that a nation with limited capabilities can
also emerge as a leader by outlining the
concerns of like-minded countries and working
with them to build capacities in smaller
states.” Thus, it is the increased pragmatist
outlook that has shaped India’'s response
towards giobal order of things, including the

Covid-19 challenge.

Tel'n-“nq
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Medical Diplomacy : The HCQ Factor

In recent years, India has emerged as 2
big soft power state. The current Covid-19
crisis has afforded India yet another




India's International Activism ... ...

opportunity to prove its status as a leading
soft power nation. This time, the issue is
related to the supply of Hydroxychloroquine
(HCQ) of which India is the world’s largest
producer and exporter. Infact, nothing came
as a bigger surprise than fervent appeals from
different quarters of the world to provide the
anti-malarial drug Hydroxychloroquine to fight
the corona pandemic. India’'s strategic
importance jumped manifold as the drug came
in for high demand frorp the most powerful to
the most modest nations.

Due to the spread of the pandemic in
India and the dire necessity to treat its own
citizens, the government imposed a ban on
the export of the HCQ, Paracetamol and 14
other critical drugs. President Trump, who
was initially disturbed at India’s reluctance
to supply the drugs, giving out a veiled threat
of retaliatory action, lavished praises on India
for agreeing to supply the drug to America,
calling Modi a “terrific leader”.** Trump
described Modi as a strong leader and
asserted that ‘India’s help at this moment
will not be forgotten.” Mincing no words, he
tweeted, "Extraordinary times require even
closer cooperation between friends. Thank
you India and the Indian people for the
decision on HCQ. Will not be forgotten. Thank
you Prime Minister Narendra Modi for your
strong leadership in helping not just India,
but humanity in this fight”.>* Modi responded
promptly and thanking President Trump, he
tweeted: “Fully agree with you President
@realDonaldTrump. Times like these bring
friends closer. The India-US partnership is

stronger than ever. India shall do everything
Possible to help humanity’'s fight against
COVID-19. We shall win this together.”

‘Here it is noticeable that by not reacting
10 Trump’s unpredictable behavior, Modi only
INCreased his and India’s global stature. His

o1

calm and composure in the face of Trump’s
strong words only lent credibility to Modi's
Image as an elegant statesman. The same
Trump who earlier disapproved of Modi’
decision of not lifting the ban, did a volte
face and hailed Modi's as a strong leader

and applauded his decision, twice in 24 hours.

- When seen in wider perspective, this is

Modi's elegant diplomacy, a true global
diplomacy and leadership in times of crisis.
By partially lifting ban on export, India
conveyed a powerful message to the global
community that India would not walk out of
its commitments on the supply of critical
drugs in times of acute necessity and
particularly, when the world is fighting a
dreaded corona virus disease.

In helping the US in its hour of crisis,
India has laid a formidable ground of friendship
with the US, which at the opportune time,
will reap rich dividends for India. The effect
has already started showing when on May
16, President Trump announced that it will
donate ventilators to India, and also disclosed
that it was working closely with India in
developing a vaccine. Conveying his decision,
he tweeted: “| am proud to announce that
the United States will donate ventilators to
our friends in India. We stand with India and
@narendramodi during this pandemic. We're
also cooperating on vaccine development.
Together we will beat the invisible enemy!”
Besides, India can also now bargain with the
US on other contentious issues, principally
related to trade and tariffs- the two important
areas of disagreements between the two

countries.

After lifting the ban, India supplied the
drug, under two categories: humanitarian aid
and commercial supply, to more than 55
corona-stricken countries, from North America
to Latin America, from Africa to Europe and




























